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COmp“CationS Atul Gawande h

. A Surgeon’s Notes on an Imperfect Science -

“When Doctors Make Mistakes

'_E) much of the public—and certainly to lawyers and the media—
medical error s fundémentally a problem of bad doctors. The way
that things go wrong in medicine is normally unseen and, conse-
quently, often mjsunderstood. Mistakes do happen. We tend to think
of them as aberrant. They are, however, anything but. '

" AtzaM. ona crisp Friday in winter a few years ago, | was in ster-
ile glovesb and gown, pﬁlling'a teenage knifing victim’s abdomen
open, when my pager sounded. “Code Trauma, three minutes”

 the operating room nurse said, reading aloud from my pager dis-
play. This meant that an ambulance would be bringing another
trauma patient to the hospital momentarily, and, as the surgical
resident on duty for emergencies, I would have to be present for
the patient’s. arrival. I stepped back from the table and took off
~my gown. Two other surgeons were working on the knifing victim:
Michael Ball, the attending (the staff surgeon in charge of the
case), and David Hernandez, the chief resident (a general surgeon
in his final year of training). Ordinarily, these two would have
come to supervise and help with the trauma, but they were stuck
here. Ball, a dry, cerebral forty-two-year-old, looked over at me as
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{
headed for the door “If you run inito any trouble, you call, and one 0
e :
us will peel away,” he said.

1 did run into trouble. In tellin

some details about what happened {

involved). Nonetheless, I have tried to stay as clo

i est of
events as I could while protecting the patlgnt, myself, and ther

the staff.

The emergency 100
two at a time, | arrived
cled in a woman who appeare
undred pounds.
| board—eyes closed,
A nurse directed the ¢ :
thitted like an OR, with green tiles on
nd space for portable X-ray equip-

One nurse

g this story, 1 have had to change

including the names of those
se to the actual

m was one floor up, and, taking the stair's
just as the emergency medicaAl Taechm—
d to be in her thirties and
She lay motionless on a
skin pale, blood

rew into Trauma

cians whe
to weigh more than two h
hard orange plastic spina
running out of her nose.
Bay 1, an examnination room ou
o e a
the wall, monitoring devices, ;
ment. We lifted her onto the bed and then went to wor One s
b n cutting off the woman’s clothes. Another took vi 1 : gns. N
e ' line into her might arm.
1 inserted a large-bore intravenous ’
i ; Jey catheter into her bladder. The emergency

Crane—
medicine attending was Samuel Johns, a gaunt,'lchal.)gldhirr-:; :
like man in his fifties. He was standing to one side wi ! \,d e
1 d observing, which was a sign that 1 could go ahead an |

surgical intern puta Fo

CIosse

. ' ] “moment
Ign an academic hospital, residents provide most of tﬁxe o
to momment” doctoring. Our duties depend on our 16\/;[ od.ricg Wh(;
re attending,
’ ~rtirely on our own: there’s always an :
butwete e o Johns was the attending and

oversees our decisions. That night, smce' pendng =
r the patient’s immediate anagemens Y

o responmble . n't a surgeon, and so he

lead from him. At the same time, he was
relied on me for surgical expertise.
«What's the story?” T asked.
An EMT rattled off the details: ;
ed driver in high-speed rollover. Ej

“Unidentified white fermale

unrestrain
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ected from the car.

Found unresponsive to pain. Pulse a hundred, BP a hundred over
sixty, breathing at thirty on herown .. .”

As he spoke, [ began examining her. The first step in caring for a

trauma patient is always the same. It doesn’t matter if a person has
been shot eleven times or crushed by a truck or bumned in a kitchen
fire. The first thing you do is make sure that the patient can breathe
without difficulty. This woman’s breaths were shallow and rapid. An
oximeter, by means of a sensor placed on her finger, measured the
oxygen saturation of her blood. The “Oz sat” is normally more than
95 percent for a patient breathing room air. The woman was wearing
a face mask with oxygen tumned up full blast, and her sat was only go
percent. )

“She’s not oxygenating well,” I announced in the flattened-out,
wake-me-up-when-something-interesting-happens tone that all sur-
geons have acquired by about three months into residency. With my
fingers, I verified that there wasn’t any object in her mouth that
would obstruct her airway; with a stethoscope, I confirmed that nei-
ther lung had collapsed. I got hold of a bag mask, pressed its clear
facepiece over her nose and mouth, and squeezed the bellows, a
kind of balloon with a one-way valve, shooting a liter of air into her
with each compression. After a minute or so, her oxygen came up
to a comfortable 98 percent. She obviously needed our help with
breathing. “Let’s tube her,” I said. That meant putting a tube down
through her vocal cords and into her trachea, which would insure a
clear airway and allow for mechanical ventilation.

Johns, the attending, wanted to do the intubation. He picked
up a Mac 3 laryngoscope, a standard but fairly primitive-looking
L-shaped metal instrument for prying open the mouth and throat,
and slipped the shoehornlike blade deep into her mouth and down
to her larynx. Then he yanked the handle up toward the ceiling to

pull her tongue out of the way, open her mouth and throat, and
reveal the vocal cords, which sit like fleshy tent flaps at the entrance
‘to the trachea. The patient didn’t wince or gag: she was still out cold.
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“Suction!” he called. “I can’t see a thing” |
Hseusct?cokr;d c})ljt(;bout a cup of blood and clot. Then 'he pxckedfup
the endotracheal tube —a clear rubber pipe about the filar?eée;(;ezz
index finger and three times as long—and tried to guide it be
her cords. After a minute, her sat started to fall.
“You're down to seventy percent,” a nurse announced. —
Johns kept struggling with the tube, tr'ym;% tg push it mt, :Ur;
banged vainly against the cords. The patient’s lips began to
blue.

“Sixty percent,” the nurse said. o
]ohntz/pulled everything out of the patient’s mouth and fitted the

bag mask back on. The oximeter’s lumines.cent—green readtm:f:zv;
ered at 60 for a moment and then rose stea.dlly,.to g7 percent. e
few minutes, he took the mask off and again tried to get thel‘tu etl
There was more blood, and there may have been some sweng,t Fe(ﬁ
all the poking down the throat was probab}’y not hel_pn}xlg. Tt e saed .
to 6o percent. He pulled out and “bagged” her until she return
” pz’if(::rflyou’re having trouble getting the tube in, thé next step is
to get specialiied expertise. “Let’s call anesthesia,” I sauii, agc: iil;rrll:
agreed. In the meantime, [ continued to follow tbe stan. arl g o
protocol: corﬁpleting the examination and ordering fluids, lab tests,
and X rays. Maybe five minutes passed as I worked. _—
The patient’s sats drifted down to 9:}j percent.——n(%t a ramaH
change but definitely not normal for a patient who is being manually

ventilated. I checked to see if the sensor had slipped off her finger. It -

hadn’t. “Is the oxygen up full blast?” I asked a nurse.
“It’s up all the way,” she said. o
I listened again to the patient’s lungs—no collapse. “We've go(lt
to get her tubed,” Johns said. He took off the oxygen mask and trie
again. ' _ - ‘ .
° Somewhere in my mind, I must have been aware of the possg
bility that her airway was shutting down because of vocal cor
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swelling or blood. If it was, and we were unable to get a tube in, then
the only chance she'd have to survive would be an emergency tra-
cheotomy: cutting a hole in her neck and Inserting a breathing tube
into her trachea. Another attemnpt to intubate her might even trigger -
a spasm of the cords and a sudden closure of the airway—which is
exactly what did happen. .
IfT had actually thought this far along, I would haye recognized
how ill-prepared T was to do an emergency “trache.” As the one
surgeon in the room, it’s true, I had the most experience doing
tracheotomies, but that wasn’t saying much. I had been the assistant
surgeon in only about half a dozen, and all but one of them had
been non-emergency cases, employing techniques that were not
designed for speed. The exception was a practice emergency trache
['had done on a goat. T should have immediately called Dr. Bl
for backup. I 'should have got the trache equipment out—lighting,
suction, sterile instruments—just in case. Instead of hurrying the
effort to get the patient intubated because of a mild drop in satura-
tion, I should have asked Johns to wait until I had help nearby. [
might ‘even have recognized that she was already losing her air-
way. Then 1 could have grabbed a knife and done 2 tracheotomy
while things were still relatively stable and I had time to proceed
slowly. But for whatever reasons— hubris, Inattention, wishful think-
ing, hesitation, or the uncertainty of the moment—1I let the oppor-
tunity pass. : :

Johns hunched over the patient, trying intently to insert the tube
through her vocal cords. When her sat once again dropped into the
60s, he stopped and put the mask back on. We stared at the monitor.
The numbers weren’t coming up. Her lips were stil] blue. Johns
squeezed the bellows harder to blow Mmore oxygen in.

“I'm getting resistance,” he said. ’
 The realization crept over me: this was a disaster. “Damp it,
we've lost her airway,” T said. “Trache kit! Light! Somebody call
down to OR 25 and get Ball up here!”
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‘People were suddenly scurrying everywhere. I trie'd t;) .piocljiz
deliberately, and not let panic take hold. I told t.he SL‘ll‘glcla tl-n er 1
get a sterile gown and gloves on. I took an antiseptic 50 g;on othe
shelf and dumped a whole bottle of yellow-brown .thI o?.zed
patient’s neck. A nurse unwrapped the tracheostomy kit—a steri 1.r <
set of drapes and instruments. I pulled on a gown.ar.ld a nelw pilan |
gloves while trying to think through the step.s. ThlS. is snntﬁ exd ys
[ tried to tell myself. At the base of the thy:rmd cartilage, e aﬁnd
apple, is a little gap in which you find a thin, fibrous covef;r\l’g;a ;
the cricothyroid membrane. Cut through that ax?d—voz al, c}zube
in the trachea. You slip through the holej a four-inch plaszc uen-
shaped like a plumber’s elbow joi}rllt, hool;hlt li}llaet;r}(l)xygen and a v
i s all set. Anyway, that was the : _
tllat?rgljrt(jvssho;e drapes 0\}:; her body, leaving'the neck expo}sledf Zt

| looked ‘as thick as a tree. I felt for the bony prominence Oft?:— t ;’I’O]l i
cartilage. But I couldn’t feel anything through the layers O_ }at. in;in
beset by uncertainty—where should I cut? should.I make a hor :
tal or a vertical incision? —and I hated myself for it. Surgeons neve
dithered, and I was dithering.

“I need better light,” I said. .

; ent out to look for one. N
flg?éezz;o‘):: ;et Ball?” I asked. It wasn’t exactly an inspiring
question. ’

“He’ is way,” a nurse said.

TI;IerSeO;a}:Tl;V ti/me to wait. Four minutes with(?ut oxygen \T(o?ﬁd
lead to permanent brain damage,-if not dez.ith. Finally, I }t(io i Z"
scalpel and cut. I just cut. I made a three-inch Ieft—to—n}inl SW pd
across the middle of the neck, following the procedu.re I earne
for elective cases. Dissecting down with scjgsors w}‘nley thelmtern
held the wound open with retractors, Ivhit avein. It didn’t let o7ose a

lot of blood, but there was enough to fill the wound: I c?uldn Esee
anything. The intern put a finger on the bleeder. I called for suction.

But the suction wasn’t working; the tube was clogged with clot from

the intubation efforts.
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“Somebody get some new tubing,” I said. “And where’s the
light?” :

Finally, an orderly wheeled in a tall overhea
in, and flipped on the switch. It was
better with a flashlight.

I'wiped up the blood with gauze, then felt around in the wound
with my fingertips. This time, I thought I could fee] the hard ridges
of the thyroid cartilage and, below it, the slight gap of the cricothy-

" roid membrane, though I couldn’t be sure. I held my place with my
left hand.

James O’Connor, a silver-haired, seen-jt-al] anesthesiologist,
came into the room. Johns gave him a quick rundown on the patient
and let him take over ventilating her. |

Holding the scalpel in my right hand |
blade down into the wound at the spot wher
cartilage was. With small, sharp strokes—

of the blood and the poor |

d light, plugged it

still too dim; I could have done

ike a pen, T stuck the
e I thought the thyroid
working blindly, because
ight—ILcut down through the overlying fat
and tissue until I felt the blade scrape against the almost bony carti-
lage. I searched with the tip of the knife, walking it along until T felt it
reach a gap. [ hoped it was the cricothyroid membr

down firmly. T felt the tissue suddenly give, and I
opening.

ane, and pressed
cut an inch-long

When I put my index finger into it, it fe]
the jaws of a stiff cldthespin. Inside, I thou
where were the sounds of moving air that
enough? Was I even in the right place? -

“T'think I'm in " I said, to reassure mysel

“Thope s0,” O’Connor said. “She doesn’t have much longer.”
['took the tracheostomy tube and tried to fit it in, but
seemed to be blockihg it. I twisted it and turned it,

tas if I were prying open
ght I felt open space. But
I'expected? Was this deep

fas ruch as anyone else.

something

and finally
Jammed it in. Just then Ball, the surgical attending, arrived. He

rushed up to the bed and leaned over for a look. “Did you get it?”
he asked. I said that I thought so. The bag mask was plugged onto the
open end of the trache tube. But when the bellows were compressed
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i d
the air just gurgled out of the wound. Ball quickly put on gloves an
a gown. N )
’ “How long has she been without an airway?” he asked.
“I don’t know. Three minutes.” '
Ball’s face hardened as he registered that he had about a mmu{e
in which to turn things around.'He took my place .anci sum)marx y
pulled out the trache tube. “God, what a mess,’ he.sald. I'cz;]n t;ee a
thing in this wound. I don’t even know if you're in the rig .tfp aceci
Can we get better light and suction?” New suction tubing was foun .
and handed to him. He quickly cleaned up the wound and wen
to work. . ,
The patient’s sat had dropped so low that the oximeter couldtr;lt
“detect it anymore. Her heart rate began slowing dow‘n—ﬁrst to the
6os and then to the 40s. Then she lost her pulse entirely. I put mzi/
hands together on her chest, locked my elbows, leaned over her, an
started doing chest compressions. } -
Ball looked up from the patient and turned to O Co.rmor. hI m
not going to get her an airway in time,” he said. Y01.1 re going i%o-1 ave
to try again from above.” Essentially, he was admitting my fz'n ure.
Trying an oral intubation again was pointless—just something tg
do instead of watching her die. I was stricken, and concentmteI
on doing chest compressions, not looking at anyone. It was over,
thought. o
And then, amazingly, O’Connor: “I'm in.” He had. managed Ito
slip a pediatric-size endotracheal tube through the vocal cords. In

thirty seconds, with oxygen being manually ventilated through the

tube, her heart was back, racing at a hundred and twenty beit's a
minute. Her sat registered at 6o and then ch@bed. Anotherht lIr;y
seconds and it was at g7 percent. All the people in the room exhaled,

as if they, too, had been denied their breath. Ball and I said little - .

except to confer about the next steps for her. Then h? went.l;a?k
downstairs to finish working on the stab-wound patient still in

the OR.
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We eventually identified the woman, whom I'll call Louise
Williams; she was thirty-four years old and lived alone in a nearby
suburb. Her alcohol level on arrival had been three times the legal
limit, and had probably contributed to her unconsciousness. She
had a concussion, several lacerations; and significant soft-tissue dam-
age. But X rays and scans revealed no other injuries from the crash.
That night, Ball and Hernandey brought her to the OR to fit her with
a proper tracheostomy. When Ball came out and talked to family
members, he told them of the dire condition she was in when she
arrived, the difficulties “we” had had getting access to her airway, the
disturbingly long period of time that she had gone without oxygen,
and thus his uncertainty about how much brain function she stil]
possessed. They listened without protest; there was nothing for them
to do but wait.

Consider some other surgical. mishaps. In one, a general sur-
geon left a large metal instrument i a patient’s abdomen, where it
tore through the bowel and the wall of the bladder. In another, a can-
cer surgeon biopsied the wrong part of a worman's breast and thereby
delayed her diagnosis of cancer for months. A cardiac surgeon
skipped a small but key step during a heart valve operation, thereby
killing the patient. A general surgeon saw a man racked with abdom-
mnal pain in the emergency room and, without taking a CT scan,
assumed that the man had 2 kidney stone; eighteen hours later, a
scan showed a rupturing abdominal aortic aneurysm, and the patient
died not long afterward. » N

How could anyone who makes a mistake of that magnitude be
allowed to practice medicine? We call such doctors “incompetent,”.
“unethical” and “negligent.” We want to see them punished. And so
we've wound up with the public system we have for dealing with
error: malpractice lawsuits, media scandal, suspensions, firings.

There is, however, a central truth in medicine that complicates
this tidy vision of misdeeds and misdoers: all doctors make terribje
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t described. | gathered them
—surgeons at top med-
ade just in the

5. Consider the cases T've jus

simply by asking respected surgeons 1 know

jcal schools—10 tell me about mistakes they had m
past year. Elvery one of themn had a story ¥ tell.

In 1991, the New England Journal of Medicine published a series

of landmark papers from 3 project known as the Harvard Medical

than thirty thousand hospital

Practice Study—3a review of more
admissions in New York State. The study found that nearly 4 percent

of hospital patients suffered complications from treatment which
either prolonged their hospital stay or resulted in disability of death,
and that two-thirds of such complications Were due to errors in care.
One in four, or 1 percent of admissions, involved actual negligence.
It was estimated that, nationwide, upward of forty—four‘ thousand
patients die each year at least partly as a result of errors 1n care. And
subsequent investigations around the country have confirmed the
ubiquity of error. In one small study of how clinicians perform when
dden cardiac arrest, twenty-seven of thirty clini-
1 the defbrillator —charging it incor-
re out how to work a
kes in administer-

mistake

patients have a su
cians made an error in
rectly or losing too mue

using
h time trying to fign

particular model. According to 21995 study, mista
ing drugs—giving the wrong drug or the wiong dose, say—occur, o
every hospital admission, mostly without ill

sequernces. \
doctors, you might
mall group,

average, about once

effects, but 1 percent of the time with serious con
If error were due to a subset of dangerous

alpractice cases t0 be concentrated among a3

follow a uniform, bell- :

ce in the course of thet

expect m
but in fact they
geons are sued at least.on
specific types of error, 100,
the problem. The fact is that virtually everyone w

tal patients will make serious mistakes, an
For this reason, doctors are seldom O

~ ligence, every yeat.
when the press reports yet another medical hor

ally have a Jdifferent reaction:
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shaped distribution. Most sur-
; careers. Studies of 2

have found that repeat offenders are not

d even commit acts of neg
utraget

ror story. They ust
That could be me. The importan

question isn't how to keep bad physici .
how \t; lzfcplgood physiciins fr(fmy_}i;crl;?;g;:;::] g patient; 16
i : . i -

Troyene éizmriilprac;}ce suits are a remarkably ineffective remedy
points out that re;ez hagard Pfl?fessor of law and public health.
litigation reduces m:iiicaise:;rrlsisattenﬂ? ted to lind evidence tha;
the wea e . es. In part, this may be bec

on the gz;‘ ;tssoilrjng;evge. Brennan l.ed several studies};ollowinzuus;
bt Fourer tham 5 ere arvard Me‘dlcal Practice Study. He found
dard care ever ﬁl:d sctirtlt(olfoi]veerpsa?ents IWhO had received substan
the patien ; . . ely, only a small minority amon
carel.)And ;Sp\;/t};eoni;(jl-iu}e':ad " fa?t been the victims of ;yeghgengt
o ha poos his o hx elihood of winning a suit depended primarily
e gr outcome was, regardless of whether that out- ‘

The deeper erllsease o UHHV(.)'ldable risks of care.
demonizing error}; the}em with medical malpractice suits is that by
cussing thern public] Y};l;vent doctors from acknowledging and dis-
und physican. and y. . e tort system makes adversaries of patient
events. When’thin f UZ C,S each lfo offer a heavily slanted version of
o b fo 4 paﬁentghi m}ong_, it’s al@ost impossible for a physician
o hnesls y about mistakes. Hospital lawyers warn
injuries that ’Occur thg they must, 'of course, tell patients about
est the “confessioynn eylarde never to intimate that they were at fault
black-and-white moragvt;ntaI:PAltn court as damning evidence in ;
that;}‘l}ings didn’t go as well as- we r}?fgtﬁ?;;:; EO r might say, “I'm sorty
ere 1 :
o e s rri?; Eﬁlacz howev.er, where doctors can talk candidly
rother. Tt is Can“dséhl not vx{xtb patients, then at least with one
more simply, M &e( Mii\r/jgril?;;y an;{ Mortality Conferénce——or,
‘nearly eve - o es place, usually once a week
'Vivés ybeCai}; :iiizmlrciioslintal' in the country. This institution s,uif
e sty on the bk T s o e legal discovery
‘Urgeomy in particular, take the SI\jl{ fSS; I(i;sf;:oi:gu?z;hifnge&
. : y can

w
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nd closed doors to review the mistakes, untoward events,

ther behi . vents
o d on their watch, determine responsibility,

and deaths that occurre .
. and figure out what to do differently next time.

we convene every Tuesday at five o’clock in a
d with oil portraits of the great doctors

whose achievermnents we're meant to live up to. All surgeons'a’re
expected to attend, from the interns to the C}.xaxrman of“surge.ry, \zeﬁzz
also joined by medical students doing their surgery rgtat@r}x(. i
M & M can include almost a hundred people. We file in, pic 1{11%6
photocopied list of cases to be discussed, and take our seats.

is occupied by the most
gz:,tc:z;voi; gqeir ?crubsyand_in dark suits, lined up like a pgnel of ser:
ators at a hearing. The chairman is a leonine‘presence in the sea
closest to the plain wooden podium from VR'/hICh ea.ch case x(si'prei
sented. In the next few rows are the remaining surgical atten H;l-gs%
these tend to be younger, and several of them are wormen. Thec ‘15:
residents have put on long white coats and usu.ally sit mﬁ'the si te
rows. I join the mass of other residents, all of us in short white coats
and green scrub pants, occupying the back rows.

For each case, the chief resident from the relevant service —car-
formation, takes the

At my hospital,
steep, plush amphitheater line

senior surgeons: terse, serious mern,

iac uma, and so on —gathers the in |
ifg;giﬁg‘;gi the story. Here’s ag partial list of ca'ses fron? a tyPlcal
“week (with a few changes to protect confidentiality): a 51xty~ef1ght-
year-old man who bled to death after heart valve surgery; a torty-
year-old woman who had to h
?:f/::ti);n following an arterial bypass done in her l:eft leg; a fo;ty—
four-year-old woman who had to have bi.le drained from her
abdomen after gallbladder surgery; three patients who had to-have

reoperatibns for bleeding following surgery; 2 sixty-three-year-old .-

man who had a cardiac arrest following heart bypass surgery; a sixty-

_ _ _ ;
six-year-old woman whose sutures suddenly gave way in an abdom

nal wound and nearly allowed her intestines to spill out. Ms.

Williams’s case, my failed tracheostomy, was just one case on a list
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ave a reoperation because of -

like this. David Hernandez, the chief trauma resident, had subse-
quently reviewed the records and spoken to me and others involved.
When the time came, it was he who stood up front and described
what had happened. :

Hernandez is a tall, rollicking, good old boy who can spin a
yarn, but M & M presentations are bloodless and compact. He said
something like: “This was a thirty-four-year-old female unrestrained
driver in a high-speed rollover. The patient apparently had stable
vitals at the scene but was unresponsive, and was brought in by
ambulance unintubated. She was GCS 7 on arrival.” GCS stands for
the Glasgow Coma Scale, which rates the severity of head injuries,
from three to fifteen. GCS 7 is in the comatose range. “Attempts to
intubate were made without success in the ER and may have con-
tributed to airway closure. A cricothyroidotomy was attempted with-
out success.” ,

These presentations can be awkward. The chief residents, not
the attendings, determine which cases to report. That keeps the
attendings honest—no one can cover up mistakes—but it puts the
chief residents, who are, after all, underlings, in a delicate position.
The successful M & M presentation inevitably involves a certain eli-
sion of detail and a lot of passive verbs. No one screws up a cricothy-
roidotomy. Instead, “a cricothyroidotomy was attempted without
success.” The message, however, was not lost on anyone.

Hernandez continued, “The patient arrested and required car-
diac compressions. Anesthesia was then able to place a pediatric ET
tube and the patient recovered stable vitals. The tracheostomy was
then completed in the OR””

So Louise Williarus had been deprived of oxygen long enough
to go into cardiac arrest, and everyone knew that meant she could
easily have suffered a disabling stroke or worse. Hernandez con-

cluded with the fortunate aftermath: “Her workup was negative for

permanent cerebral damage or other major injuries. The tra-
cheostomy tube was removed on Day 2. She was discharged to home
in good condition on Day 3.” To the family’s great relief, and mine,
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she had woken up in the morning a bit woozy but hungry, alert,. and

mentally intatt. In a few weeks, the episode would he.al to a scal ..Oice
But not before someone was called to acco%nt. A front—rc?w \i

immediately thundered, “What do you .mean, a cncothzroxdg;c;my

was atternpted without success?” [ sapk into my seat, mfy a:e I.t )
“This was my case,” Dr. Ball volunteereﬁ from the front row.

i i : 1a

B e 31111? itr}llitulslittr:slz schools and in corporate

" surgeons maintain

se contains a world of

surgical culture. For all the ta ess scho

1 i “fat organizations,
America about the virtues of “fla |
an old-fashioned sense of hierarchy. When things go Wrong, the

attending is expected to take full responsibﬂi.ty. It ma;fs no t(h(if:;
ence whether it was the resident’s hand that §l1pped and lacerate o
dorta; it doesn’t matter whether the atténd1§g was at h;/lm&cz 11\2 -
when a nurse gave a wiong doset}i)f medxggtlon. At the ,
esponsibility falls on the attending. o
burdli:lfivreni on to (Z:scribe the emergency attending’s fglluri ti
intubate Williams and his own failure to be at he'r be.dm e znheer
things got out of control. He described the bad hghtmgdanot her
extremely thick neck, and was careful to make those sou; n e
excuses but merely like complicating factors. Some att?n ings s1 "
their heads in sympathy. A couple of them aske.d qgestxons t;)l cdar;Ie
certain details. Throughout, Ball's tone was ob}ect.we7 detacL ed.
had tﬁe air of a CNN newscaster describing unrestin Kuala u;npfurf

As always, the chairman, responsible .for the overall quatlt?i (t)o
our SUTgEry Service, asked the final question. What, h<'a Zlva: ;dnyt
know, would Ball have done differently? Well, Ball rePheth, 10 }; i
take long to get the stab-wound patient under control in ’dcz t (;iht
he probably should have sent Hernandez up to the'. ER zllft atp
or let Hernandez close the abdomen while he himselt came up.
People nodded. Lesson learned. Next case.

At no point during the M & Md
not called for help sooner or why Tha
edge that Williams neede
seen as acceptable. Rather,

ey

d not had the skill and knowl-

d. This is not to say that my actions were
in the hierarchy, addressing my errors
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id anyone question why I had

was Ball’s role. The day after the disaster, Ball had caught me in
the hall and taken me aside. His voice was more wounded than
angry as he went through my specific failures. First, he explained, in
-an emergency tracheostomy it might have been better to do a verti-
cal neck incision; that would have kept me out of the blood vessels,
which run up and down--something I should have known at least
from my reading. I might have had a much easier time getting her an
airway then, he said. Second, and worse to him than mere igno-
rance, he didn’t understand why I hadn’t called him when there
were clear signs of airway trouble developing. I offered no excuses. I
promised to be better prepared for such cases and to be quicker to
ask for help. ’
Even after Ball had gone down the fluorescent-lit hallway, I felt
a sense of shame like a burning ulcer. This was not guilt: guilt is what
you feel when you have done something wrong. What I felt was
shame: I was what was wrong. And yet I also knew that a surgeon can
take such feelings too far. It is one thing to be aware of one’s limita-
tions. It is another to be plagued by self-doubt. One surgeon with a
national reputation told me about an abdominal operation in which
he had lost control of bleeding while he was removing what turned
out to be a benign tumor and the patient had died. “It was a clean
kill,” he said. Afterward, he could barely bring himself to operate.
When he did operate, he became tentative and indecisive. The case
affected his performance for months.

Even worse than losing self-confidence, though, is reacting
defensively. There are surgeons who will see faults everywhere
except in themselves. They have no questions and no fears about
their abilities. As a result, they learn nothing fromn their mistakes and
know nothing of their limitations. As one surgeon told me, it is a rare
but alarming thing to meet a surgeon without fear. “If you're not a
little afraid when you operate,” he said, “you’re bound to do a patient
a grave disservice.”

- The atmosphere at the M & M is meant to discourage both atti-
tudes—self-doubt and denial —for the M & M is a cultural ritual that
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a “correct” view of mistakes. “What would

inculcates in surgeons
g cases of avoidable

ou do differently?” a chairman asks concermin
harm. “Nothing” 15 seldom an acceptable answer-

In its way, the M & M is an impressively sophisticated and
e courts or the media, it recognizes that
an be deterred by
largely a matter of
te the myr-

human institubion. Unlike th

human error 1s generally not something that ¢

-punishment. The M & M sees avoiding error as
fficiently informed and alert to anticipa
iad ways that things can g0 wrong and then trying to head off each
potential problem before it happens. It isn't dannable that an error

occurs, but there is some s he M & M’s ethos can

hame to it. In fact t
xical. On the one hand, it reinforces the very American

lerable. On the other hand, the very existence
on the weekly schedule, amounts to an
table part of medicine.

Léape, medicine’s

will —of staying su

seem parado
idea that error is into
of the M & M, its place

acknowledgment that mistakes are an inevi

But why do they happen sO often? Lucian
Jeading expert on errak, points out that many other industries —

whether the task is manufact or serving cus-

tomers at the Ritz-Carlton —simp

rates like those In hospitals. The aviation industry has reduced the
frequency of operational errors to one in a hundred thousand flights,
and most of those errors have no harmful consequences. The buzz-
word at General Electric these days is “Six Sigma,” meaning that its
goal 1s to make product defects so rare that in statistical terms they
tandard deviations away from being a matter of
in-a-million occurrence:

Of course, patients are far more complicated and i
medicine isn't a matter of delivering a fixed prod-

f products; it may well be more complex
feld of human endeavor. Yet everything
we've learned in the past two decades—from cogitive psychology,
from “human factors” engineering, from studies of disasters like

Three Mile Island and Bhopal—has yielded the same insights: not

uring semiconductors
ly wouldn’t countenance €rror

are more than six s
chance—almost a one-

diosyncratic
than airplanes, and
uct or even a catalogue 0
than just about any other
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only d i
dict}qblz all t}txuman beings err, but they err frequently and in pr
ga e-
reahties,cgi eercrlxed ways. And systems that do not adjust for tlfese
nd up exacerbating rather th iminati
- e : an eliminating error.
HumaneElirnhshhpsychologxst James Reason argues ?n his book
or, that our propensity for certain types of error is the

price we pay for the brain’s remarkable ability to think and act
ac

intuttively—to si i
Constané? bt;) r:;ilg;iilywtiht;?ﬁh thi‘ sensoty information that
o : ; wasting time trying to w
o Cgt}ixo sv;gs ;ttuat;on anew. Thus systemns that re}lly in humoz:rlz
- Medic‘w 1etlt Reaso.n calls “latent errors” —errors waiting
e e ine Zems with examples. Take writing out a pre-
P W,e , e ;)rreoce u;.e that relie}s on memory and attention
e unredlable. Inevitably, a physician will some:
I .ttrong ose or the wrong drug. Even when the
pres <Computerir;ecelrl c;rr.ecﬂy, there's a risk that it will be mis-
e [ompuierizec ordering sys.tem.s can almost eliminate errors
e Med,ical i uiyﬂj srtnall .rnmorlty of hospitals have adopted
ther) Ve Opemtcérspm en ,5v}.11ch manufacturers often build with-
SR A a::lgo;sda?;)t:er area ;ilfe with latent errors:
‘ ysician ave problems w
(C:j:h;l(; :iila)lzlella;;ors is that the devices have no standargedr;s?;?;:z
e inadez Ucaatsega tthat onerous Workloads, chaotic environ-
e, team communication all represent latent
ames R i
- gimply Oia:l): gzikes ax;other important observation: disasters do
A har,m é evolve. I‘n.complex systems, a single failure
e béco urpaq_belggs are impressively good at adjust-
defenses. For example r;;jajrizacri:trs]t’ azd sk
- ple, pharr and nurses routinely ch
ap;;t:;:hz;l; pb};ycs;mans orders. But errors do not aIw};lyshgzlc(oarrx:lCe1
N err,ors b up systems themselves often fail as a result of
et e A. P ctarnzamst forgets to check one of a thousand pre-
. A machine’s alarm bell malfunctions. The one attencineg
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vailable gets stuck in the operating F0Om. When

ma surgeon a ; ! i\
i ; ly because a serics of failures conspires to

things go wrong, it is usual
produce disaster.

The M & M takes n

one of this into account. For that reason,

ee it as a rather shabby approach to analyzing error

xperts s oac ”
o dicine. Itisn't enough to ask what

d improving performance in me : ;
Tclilnicpian cc%uld or should have done differently so that he an

others may learn for next time. The doctor 1s oftfer?1 cgﬂryort};ipf;r:él
actor in a chain of events that set him or her up‘to .au.(i r15 e tha;
. therefore, believe that it's the process, not the indivi uih , e
7 nation and correction. In a sense, ey w:mthe
industrialize medicine. And they can zflready cla.xm suc;zc;scs;ss. e
Shouldice Hospital’s “focused factory” for hermaf opeStheSiOiOgy
one— and far more broadly, the entire specialty of ane )

which has adopted their precepts and seen extraordinary results.

requires closer exarmi

' jety of
At the center of the emblem of the American Socxetyt
word: “Vigilance.” When vou put a
1 st com-
atient to sleep under general anesthesia, you assume aén*;): com
, ) ‘ '
plete control of the patient’s body. The body is paralyze ,t ¢ brain
Sendered unconscious, and machines are hookle? upt' 0 o
1 s. Gt
I d pressure—all the vital Tuncunons. -=iv
breathing, heart rate, blood p , b
the comilexity of the machinery and of the human bo.d), there ‘
i 1 an
a seemingly infinite number of ways 10 wh.xch tlhmgs cfouid
" wrong, even in minor SUrgery. And yet anesthesiologists have
wrong, 7
that if problems are detected they can u;uaﬂ} bl e
i nes
ly one death resulting from a ¢
1940s, there was only one ¢ e e
tions, and between the 19
twenty-five hundred opera , : ‘
19805ty the rate had stabilized at one oOr two in every ten thousan

Anesthesiologists 15 3 single

operations. .
’ But Ellison (Jeep) Pierce had always regardéd. »hat ’
From the time he began practicing, in 1960, as

th Carolina and the University of

even, that rate as

unconscionable. FI¢
‘young anesthesiologist out of Nor
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be solved. In the -

Pennsylvania, he had maintained a case file of details from all the
deadly anesthetic accidents he had come across or participated in.
But it was one case in particular that galvanized him. Friends of his
had taken their eighteen-year-old daughter to the hospital to have
her wisdom teeth pulled, under general anesthesia. The anesthesiol-
ogist inserted the breathing tube into her esophagus instead of her
trachea, which is a relatively common mishap, and then failed to
spot the error, which is not. Deprived of oxygen, she died within
minutes. Pierce knew that"a one-in-ten-thousand death rate, given
that anesthesia was administered in the United States an estimated
thirty-five million times cach year, meant thirty-five hundred avoid-
able deaths like that one. ‘

In 1982, Pierce was-elected vice president of the American
Society of Anesthesiologists and got an opportunity to do something
about the death rate. The same year, ABC’s z0/20 aired an exposé
that caused a considerable stir in his profession. The segment began,
“If you are going to go into anesthesia, you are going on a long trip,
and you should not do it if you can avoid it in any way. General anes-
thesia [is] safe most of the time, but there are dangers from human
error, carelessness, and a critical shortage of anesthesiologists. This
year, six thousand patients will die or suffer brain damage.” The pro--
gram presented several terrifying cases from around the country.
Between the small crisis that the show created and the sharp in-
creases in physicians’ malpractice insurance premiums at that time;
Pierce was able to mobilize the Society of Anesthesiologists to focus
on the problem of error. ' '

He turned for ideas not to a.physician but to an engineer named
Jeffrey Cooper, the lead author of a groundbreaking 1978 paper
entitled “Preventable Anesthesia Mishaps: A Study of Human
Factors.” An unassuming, fastidious man, Cooper had been hired in
1972, when he was twenty-six years old, by the Massachusetts General
Hospital bioengineering unit, to work on developing machines for
anesthesiology researchers. He gravitated toward the operating room,
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h
¥'s breathing, and these were usually -
tion or misconnection of the‘

using the anesthesia machine. Just as important, Cooper enumer-
ated a list of contributory factors, including inadequate experience,
inadequate familiarity with equipment, poor comnmunication among
team members, haste, inattention, and fatigue.

The study provoked widespread debate among anesthesiologists,
but there was no concerted effort to solve the problems until Jeep
Pierce came aldng. Through the anesthesiology society at first, and
then through a foundation that he started, Pierce directed funding
into research on how to reduce the problems Cooper had identified,
sponsored an international conference to gather ideas from around
the world, and brought anesthesia machine designers into safety
discussions. ‘

It all worked. Hours for anesthesiology residents were shortened.

Manufacturers began redesigning their machines with fallible
human beings in mind. Dials were standardized to turn in a uniform
direction; locks were put in to prevent accidental administration of
more than one anesthetic gas; controls were changed so that oxygen
delivery could not be turned down to zero.

Where errors could not be eliminated directly, anesthesiologists
began looking for reliable means of detecting them earlier. For
example, because the trachea and the esophagus are so close
together, it is almost inevitable that an anesthesiologist will some-
times put the breathing tube down the wrong pipe. Anesthesiologists
had always checked for this by listening with a stethoscope for breath

“sounds over both lungs. But Cooper had turned up a surprising

number of mishaps —like the one that befell the daughter of Pierce’s
friends—involving undetected esophageal intubations. Something
more effective was needed. In fact, monitors that could detect this
kind of error had been available for years, but, in part because of
their expense, relatively few anesthesiologists used them. One type of -

‘monitor could verify that the tube was in the trachea by detecting

carbop dioxide being exhaled from the lungs. Another type, the
pulse oximeter, tracked blood oxygen levels, thereby providing an

WHEN DOCTORS MAKE MISTAKES 67

w1y




early warning that something was wrong with the patie'nt’s breath‘mg
system. Prodded by Pierce and others, the anesthesplogy so.c1vety
made the use of both types of monitor for every patient receiving
general anesthesia an official standard. Today, anf.esthesm deaths
from misconnecting the breathing system or intubating the esopha-
gus rather than the trachea are virtually unknown. In a decade, the
overall death rate dropped to just one in more than two hundred
thousand cases—less than a twentieth of what it had been.

And the reformers have not stopped there, David Gaba, a profes-
sor of anesthesiology at Stanford, has focused on imProving human
performance. In aviation, he points out, pilot experience is recog:
nized to be invaluable but insufficient: pilots seldom have direct
experience with serious plane malfunctions anymore. They are there-
fore required to undergo yearly training in crisis simulators. Why not
doctors, too? . .

Gaba, a physician with training in engineering, led in the deélgn
of an anesthesia-simulation -system known as the Eagle I.’atlent
Sirulator. It is a life-size, computer-driven mannequin that is cap-
able of amazingly realistic behavior. It has a circulatior}, a hearﬁbeat,
and lungs that take in oxygen and expire carborf d19x1d§. If you
inject drugs into it or administer inhaled anesthetics, it will dete.ct
the type and amount, and its heart rate, its bﬂlooc'l prfssure, and its
oxygen levels will respond appropriately. The pahe.nt can be made
to develop airway swelling, bleeding, and heart dllsturbar.lces. The
mannequin is laid on an operating table in a _slmulatxon room
equipped exactly like the real thing. Here both res'lden'ts and experi-

enced attending physicians learn to perform effectively mvall kmd§ of
dangerous, and sometimes freak, scenarios: an anesthesia .machme
malfunction, a power outage, a patient who goes into cardiac ?rrest
during surgery, and even a cesarean-section patient whose airway
shuts down and who requires an emergency tfacheostomy. |
Though anesthesiology has unquestionably taken the léad in
analyzing and trying to remedy “systems” failures, there are signs of
change in other quarters. The American Medical Association, for
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example, set up its National Patient Safety Foundation in 1997 and
asked Gooper and Pierce to serve on the board of directors. The
foundation is funding research, sponsoring conferences, and attempt-
ing to develop new standards for hospital drug-ordering systems that
could substantially reduce medication mistakes—the single most
common type of medical error.

Even in surgery there have been some encouraging develop-
ments. For instance, operating on the wrong knee or foot or other
body part of a patient has been a recurrent, if rare, mistake. A typi-
cal response has been to firethe surgeon. Recently, however, hospi-
tals and su;geons have begun to recognize that the body’s bilateral
symmetry makes these errors predictable. In 1998, the American
Academy of Orthopedic Surgeons endorsed a simple way of prevent-
ing them: make it standatd practice for surgeons to initial, with a
marker, the body part to be cut before the patient comes to surgery.

The Northern New England Cardiovascular Disease Study
Group, based at Dartmouth, is another success story. Though the
group doesn’t conduct the sort of in-depth investigation of mishaps
that Jeffrey Cooper pioneered, it has shown what can be done simply
through statistical monitoring. Six hospitals belong to this consor-

_ tium, which tracks deaths and other bad outcomes (such as wound
infection, uncontrolled bleeding, and stroke) arising from heart

surgery and tries to identify the various risk factors involved. Its
researchers found, for example, that there were relatively high death
rates among patients who developed anemia after bypass surgery,
and that anemia developed most often in small patients. The solu-
tion used to “prime” the heart-lung machine caused the anemia,
because it diluted a patient’s blood, so the smaller the patient (and
his or her blood supply) the greater the effect. Members of the con-
sortium now have several promising solutions to the problem.
Another study found that a group at one hospital had made mistakes

in “handoffs” —say, in passing preoperative lab results to the people

in the operating room. The study group solved the problem by devel-
oping a pilot’s checklist for all patients coming to the OR. These
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efforts have introduced a greater degree of standardization, and so

reduced the death rate in those six hospitals from 4 percent to 3 per-
cent between 1991 and 1996. That meant two hundred ar.1d ninety-
three fewer deaths. But the Northern New England cardiac group,
ues, Temains an exception;

even with its narrow focus and techniq :
scarce. Thereis a

hard information about how things go wrong is still .
hodgepodge of evidence that latent errors and systemic factors may
contribute to surgical errors: the lack of standar

j i ital’s i ' inadequatel
surgeon’s inexperience, the hospital’s inexperience, inadequately

designed technology and techniques, thin staffing, poor teamwork,

time of day, the effects of managed care and corporate medicine, and
s0 on and so on. But which are the major risk factors? We still don’t

know. Surgery, like most of medicine, awaits its Jeff Cooper.

Jt was a routine gallbladder operation, on a routine day: on the
¢ in her forties, her body covered by blue
paper drapes except for her round, antiseptic-coated belly. The galL
bladder is a floppy, finger-length sac of bile like a deflated olive-
green balloon tucked under the liver, and when gallstones fcrm,.as
this patient had learned, they can cause excruciating bouts of pain.
Once we removed her gallbladder, the pain would stop.

There are risks to this surgery, but they used to be much greater.
Just a decade ago, surgeons had to make a six-inch abdominal in-

cision that left patients in the hospital for the better part of a week
we've learned to take out

operating table was a mothe

* just recovering from the wound. Today,
gallbladders with a miniature camera and instruments that we
manipulate through tiny incisions. The operation, often“done as daz
surgery, is known as laparoscopic cholecystectomy, or “lap chole.
Half a million Americans a year now have their gallbladders
removed this way; at my hospital alone, we do several hundred lap
choles annually. o

When the attending gave me the go-ahead, I cuta discreet inch-

long semicircle in the wink of skin just above the belly button. I dis-
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dized protocols, the

sected through fat and fascia until I was inside the abdomen and
dropped into place a “port,” a halfinch-wide sheath for slipping
instruments in and out. We hooked gas tubing up to a side vent on
the port, and carbon dioxide poured in, inflating the abdomen until
it was distended like a tire. I inserted the miniature camera. On a
video monitor a few feet away, the worman’s intestines blinked into
view. With the abdomen inflated, I had room to move the camera,

" and I swung it around to look at the liver. The gallbladder could be

seen poking out from under the edge.

We put in three more ports through even tinier incisions, spaced
apart to complete the four corners of a square. Through the ports on
his side, the attending put in two long “graspers,” like small-scale ver-
sions of the device that a department store clerk might use to get a
hat off the top shelf. Watching the screen as he maneuvered them,
he reached under the edge of the liver, clamped onto the gallbladder,
and pulled it up into view. We were set to proceed.

Removing the gallbladder is fairly straightforward. You sever it
from its stalk and from its blood supply, and pull the rubbery sac
out of the abdomen through the incision near the belly button. You
let the carbon dioxide out of the belly, pull out the ports, put a
few stitches in the tiny incisions, slap some Band-Aids on top, and
youre done. There’s one looming danger, though: the stalk of the
gallbladder is a branch off the liver’s only conduit for sending bile
to the intestines for the digestion of fats. And if you accidentally
injure this main bile duct, the bile backs up and starts to destroy the
liver. Between 10 and 20 percent of the patients to whom this hap-
pens will die. Those who survive often have permanent liver damage
and can go on to require liver transplantation. According to a text-
book, “Injuries to the main bile duct are nearly always the result of
misadventure during operation and are therefore a serious reproach

to the surgical profession.” It is a true surgical error, and, like any
surgical team doing-a lap chole, we were intent on avoiding this

mistake.

WHEN DOCTORS MAKE MISTAKES 71




Using a dissecting instrument, I carefully stripped off the fibrous
white tissue and yellow fat overlying and concealing the base of the
gallbladder. Now we'could see its broad neck and the short stretch
where it narrowed down to a duct—a tube no thicker than a'daisy
stem peeking out from the surrounding tissue, but magnified on the
screen to the size of major plumbing. Then, just to be absolutely
sure we were looking at the gallbladder duct and not the main bile
duct, I stripped away some more of the surrounding tissue. The
attending and I stopped at this point, as we always do, and discussed
the anatomy. The neck of the gallbladder led straight into the tube
we were eyeing. So it had to be the right duct. We had exposed a
good length of it without a sign of the main bile duct. Everything

" looked perfect, we agreed. “Go for it,” the attending said.

I slipped in the clip applier, an instrument that squeezes
V-shaped metal clips onto whatever you put in its jaws. [ got the jaws
around the duct and was about to fire when my eye caught, on the
screen, a little globule of fat lying on top of the duct. That wasn't
necessarily anything unusual, but somehow it didn’t lock right. With
the tip of the clip applier, I tried to flick it aside, but instead of a little
globule, a whole layer of thin unseen tissue came up, and, under-
neath, we saw that the duct had a fork in it. My. heart dropped. If not
for that little extra fastidiousness, [ would have clipped off the main
bile duct. ~

Here was the paradox of error in medicine. With meticulous
technique and assiduous effort to insure that they have correctly
identified the anatomy, surgeons need never cut the main bile duct.
It is a paradigm of an avoidable error. At the same time, studies show
that even highly experienced surgeons inflict this terrible injury
about once in every two-hundred lap choles. To put it another way, 1
may have averted disaster this time, but a statistician would say that,
no matter how hard I tried, I was almost,certain to make this error at
least once in the course of my career.

But the story doesn’t have to end here, as the cognitive psycholo-
gists and industrial error experts have demonstrated. Given the
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results they've achieved in anesthesiology, it’s clear that we can make
dramatic improvements by going after the process, not the people.
But there are distinct limitations to the industrial cure, however nec-
essary its emphasis on systerns and structures. It would be deadly for
us, the individual actors, to give up our belief in human perfectibil-
ity. The statistics may say that someday I will sever someone’s main
bile duct, but each time I go into a gallbladder operation I believe
that with enough will and effort I can beat the odds. This isn’t just
professional vanity. It's a necessary part of good medicine, even in
superbly “optimized” systems. Operations like that lap chole have
taught me how easily error can occur, but they've also showed me
something else: effort does matter; diligence and “attention to the
minutest details can save you.

This may explain why many doctors take exception to talk of
“systems problems,” “continuous quality improvement,” and “process

re-engineering.” It is the dry language of structures, not people. I'm

no exception: something in me, too, demands an acknowledgment
of my autonomy, which is also to say my ultimate culpability. Go
back to that Friday night in the ER, to the moment when I stood,
knife in hand, over Louise Williams, her lips blue, her throat a
swollen, bloody, and suddenly closed passage. A systems engineer
might have proposed some useful changes. Perhaps a backup suction
device should always be at hand, and better light more easily avail-
able. Perhaps the institution could have trained me better for such
crises, could have required me to have operated on a few more goats.
Perhaps emergency tracheostomies are so difficult under any cir-
cumstances that an automated device could have been designed to

_ do a better job.

Yet although the odds were against me, it wasn't as if [ had
no chance of succeeding. Good doctoring is all about making
the most of the hand youre dealt, and I failed to do so. The in-

- disputable fact was that I hadn’t called for help when I could have,

and when I plunged the knife into her neck and made my horizontal
slash my best was not good enough. It was just luck, hers and
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mine, that Dr. O’Connor somehow got a breathing tube into her
in time.

There are all sorts of reasons that it would be wrong to take my
license away or to take me to court. These reasons do not absolve
me. Whatever the limits of the M & M, its fierce ethic of personal
responsibility for errors is a formidable virtue. No matter what mea- -
sures are taken, doctors will sometimes falter, and it isn’t reasonable
to ask that we achieve perfection. What is reasonable is to ask that we
never cease to aim for it.
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ANNALS OF MEDICINE

THE MALPRACTICE MESS

t was an ordinary Monday at the Mid-
dlesex County Superior Court in Cam-
bridge, Massachusetts. Fifty-two criminal
cases and a hundred and forty-seven civil
cases were in session. In Courtroom 64,
Dantiel Kachoul was on trial for three
counts of rape and three counts of assault.
In Courtroom 10B, David Santiago was
on trial for cocaine trafficking and ille-
gal possession of a deadly weapon. In
Courtroom 7B, a scheduling confer-
_ence was being held for Minihan v. Wal-
linger, a civil claim of motor-vehicle neg-
ligence. And next door, in Courtroom
7A, Dr. Kenneth Reed faced charves of
medical malpractlce
Reed was'a Harvard-trained derma-
tologist with twenty-one years of expe-
-rience, and he had never been sued for
malpractice before. That day, he was
being questioned about two office vis-
its and a phone call that had taken place
almost nine years earlier. Barbara Stan-
ley, a fifty-eight-year-old woman, had
come to see him in the summer of 1996
about a dark warty nodule a quarter-
inch wide on her left thigh. In the
office, under local anesthesia, Reed
shaved off the top for a biopsy. The pa-
thologist’s report came back a few days
later, with a near-certain diagnosis of
skin cancer—a malignant melanoma.
Ata follow-up appointment, Reed told
Stanley that the growth would have to
be completely removed: This would re-
quire taking a two-centimetre mar-
gin—almost an inch—of healthy skin
beyond the lesion. He was worried
about metastasis, and recommended
that the procedure be done immedi-
ately, but she balked. The excision that

he outlined on her leg would have been .

“three inches across, and she couldn’t
believe that a procedure so disfiguring
was necessary. She said that she had a

z friend who had been given a diagnosis

2 2 of cancer erroneously, and underwent

Who pays the price when patients sue doctors?

BY ATUL GAWANDE

sion she allowed him to remove the vis-

ible tumor that remained ori her thigh, -

only a half-inch excision, for a second
biopsy. He, in turn, agreed to have an-
other pathologist look at all the tissue
and provide a second opinion.

To Reed’s surprise, the new tissue
specimen was found to contain no sign of
cancer. And when the second patholo-
gist, Dr. Wallace Clark, an eminent au-
thority on melanoma, examined the first
specimen he concluded that the initial
cancer diagnosis was wrong. ‘1 doubt if
this is melanoma, but I cannot completely

rule it out,” his report said. Reed and’

Stanley spoke by phone on August 10,
1996, to go over the new findings.

None of this is under dispute; what's -

under-dispute is what happened after-
ward. According to Barbara Stanley,
Reed told her that she did not have a
melanoma after all—the second opinion
on the original biopsy “was negative’—
and that no further surgery was required.
That's not how Reed recalled the phone
conversation. “I indicated to Barbara
Stanley . . . that Dr. Wallace Clark felt

that this was a benign lesion called a

Spitz nevus, and that he could not be a '

hundred per cent sure it was not a mela-
noma,” he testified. “T also explained to

her that in Dr. Clark’s opinion this lesion *

had been adequately treated, that follow-

up would be necessary, and that Dr. Clark

did not feel that further surgery was
critical. I also explained to Barbara
Stanley that this was in conflict with the
previous pathology report, and that the
most cautious way to approach this
would be to allow me to [remove addi-
tional skin] for a two-centimetre mar-
gin.” She told him, he said, that she
didn’t want more surgery. “At that point,
I reémphasized to Barbara Stanley that
at least she should come in for regular
follow-up.” Unhappy with the care she
received, she didn't return.

and the pathology report came back with
aclear diagnosis: a deeply invasive malig-
nant melanoma. A complete excision,

~ she was told, should probably have been

done the first time around. When she
finally did undergo the more radical pro-
cedure, the cancer had spread to lymph
nodes in her groin. She was started on a
yearlong course of chemotherapy. Five
months later, she suffered a seizire. The
cancer was now in her brain and her left
lung. She had a course of brain and lung
radiation. A few weeks after that, Bar-
bara Stanley died.

But not before she had called a law-
yer from her hospital bed. She found a
full-page ad in the Yellow Pages for an
attorney named Barry Lang, a specialist
in medical-malpractice cases, and he
visited her at her bedside that very day.
She told him that she wanted to sue
Kenneth Reed. Lang took the case. Six
years later, on behalf of Barbara Stan-
ley’s children, he stood up in a Cam- -

bridge courtroom and called Reed as his
first witness.

alpractice suits are a feared, often

infuriating, and common event in
a doctor’s life. (I have not faced a bona-
fide malpractice suit, but I know to ex-
pect one.) The average doctor in a high-
risk practice like surgery or obstetrics is
sued about once every six years. Seventy
per cent of the time, the suit is either
dropped by the plaintiff or won in court.
But the cost of defense is high, and when
doctors lose, the average jury verdict is
half'a million dollars. General surgeons
pay anywhere from thirty thousand to
two hundred thousand dollars a year in
malpractice-insurance premiums, de-
pending on the litigation climate of the
state they work in; neurosurgeons and
obstetricians pay upward of fifty per cent
more.

Every doctor, it seems, has a crazy-

g unnecessary surgery. Reed pressed,

: After two years, the growth reap-
& though, and by the end of their discus-

lawsuit story. My mother, a pediatrician,
peared. Stanley went to another doctor,

was once sued after a healthy two-
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month-old she had seen for a routine

checkup died of sudden infant death syn- -

drome a week later. The lawsuit alleged
that she should have prevented the death,
even though a defining characteristic of
SIDS is that it occurs without warning.
One of my colleagues performed lifesav-
ing surgery to remove a woman’s pancre-
atic cancer only to be sued years later be-
cause she developed a chronic pain in her
arm; the patient blamed it, implausibly,
on potassium that she received by LV.
during recovery from the surgery. L have
a crazy-lawsuit story of my own. In 1990,
while I was in medical school, I was at a
~crowded Cambridge bus stop and an el-
“derly woman tripped on my foot and
broke her shoulder. I gave her my phone
number, hoping that she would call me
and let me know how she was doing. She
gave the number to a lawyer, and when
he found out that it was a medical-school
exchange he tried to sue me for malprac-
tice allegmg that I had failed to diagnose
the woman'’s broken shoulder when I was
trying to help her. (A marshal served me
with a subpoena in physiology class.)
When it became apparent that I was just
a first-week medical student and hadn’t
been treating the woman, the court dis-
allowed the case. The lawyer then sued
me for half a million dollars, alleging that
T'd run his client over with a bike. T didn’t

even have a bike, but it took a year and a

half—and fifteen thousand dollars in

legal fees—to prove it.

My trial had taken place in the same
courtroom as Reed’s trial, and a shud-
der went through me when I recognized
it. Not all Americans, however, see the
system the way doctors do, and I had

come in an attempt to understand that

gap in perspectives. In the courtroom
gallery, I took a seat next to Ernie

Browe, the son of Barbara Stanley. He-

was weary, he told me, after six years of
excruciating delays. He works for a
chemistry lab in Washington State and
has had to take vacation time and money
out of his savings to pay for hotels and
flights—including for two trial dates
that were postponed as soon as he ar-
rived. “I wouldn't be here unless my
mother asked me to, and she did before
“she died,” he said. “She was angry, angry
to have lost all those years because of
Reed.” He was glad that Reed was
finally being called to account.

The dermatologist sat str_aight—l
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backed and still in the witness chair as
Lang fired questions at him. He was
clearly trying not to get flustered. A
friend of mine, a pediatric plastic sur-
geon who had had a malpractice suit go
to trial, told me the instructions that his
lawyer had given him for his court ap-
pearances: Don't wear anything flashy or
expensive. Don’t smile or joke or frown.
Don't appear angry or uncomfortable,
but don’t appear overconfident or dis-
missive, either. How, then, are you sup-
posed to look? Reed seemed to have
concluded that the only choice was to
look as blank as possible. He parsed
every question for traps, but the strenu-
ous effort to avoid mistakes only made
him seem anxious and defensive.

“Wouldn’t you agree,” Lang asked,
“that [melanoma] is very curable if it’s ex-
cised before it has a chance to spread?” If
a patient had asked this question, Reed
would readily have said yes. But, with
Lang asking, he paused, uncertain,

“It’s hypothetical,” Reed said.

Lang was clearly delighted with this

sort of answer. Reed’s biggest prob-

lem, though, was that he hadn’t kept
notes on his August 10th phone con-
versation with Barbara Stanley. He
could produce no corroboration for his
version of events. And, as Lang often
reminded the jury, plaintiffs aren’t re-
quired to prove beyond a reasonable
doubt that the defendant has commit-~
ted malpractice. Lang needed ten of
twelve jurors to think only that it was
more likely than not.

“You documented a telephone con-
versation that you had with Barbara

Stanley on August 31st, isn’t that cor-’

rect?” Lang asked.

“That is correct.” .

“Your assistant documented a discus-
sion that you had with Barbara Stanley
on August 1st, right?”

“That is correct.”

“You documented a telephone call
with Malden Hospital, correct?”

“That is correct.”

“You documented a telephone con-
versation on September 6th, when you

gave Barbara Stanley a prescription foran

infection, correct?”

“That is correct.”

“So you made efforts and you had a
habit of documenting patient inter-
actions and telephone conversatiorns,’

right?”

" have told Barbara Stanley that .

“That is correct.”

Lang began to draw the threads to-
gether. “Exactly what Barbara Stanley
needed, according to you, [was] a two-
centimetre excision, right?”

“Which is what linstructed Ms. Stan-
ley todo .

“Yetyou d1d not tell Dr. Hochman’—
Stanley’s internist—"that she needed a
two-centimetre excision, right?”

“T'hat is correct.”

“But you want this jury to beheve you
told Barbara Stanley?”

“T'want this jury to believe the truth—
which is that I told Barbara Stanley she
needed a two-centimetre excision.”

Lang raised his voice. “You should
.. isn't
that correct?” He all but called Reed a
perjurer.

“I did tell Barbara Stanley, repeat-
edly!” Reed protested. “But she refused.”
As the examination continued, Reed
tried to keep his exasperation in check,
and Lang did all he could to discredit
him.

“In your entire career, Doctor, how
many articles have you published in the
literature?” Lang asked at another point.

“Three,” Reed said.

Lang 1 lifted his eyebrows, and stood
with his mouth agape for two beats. “In
twenty years’ time, youve published three
articles?”

Without documentation, Reed was in
a hard spot, and Lang’s examination

made my skin crawl. I could easily pic-

-ture myself on the stand being made to

defend any number of cases in which
things didn’t turn out well and I hadn’t
got every last thing down on paper. Lang
was sixty years old, bald, short, and loud.
Spittle flew in droplets. He paced con-

_stantly, and rolled his eyes at Reed’s pro-

testations. He showed no deference and
ljtde courtesy. He was almost a stereo-
type of a malpracdce lawyer—except in
one respect, and that was the reason I'd
come to watch this particular trial. =

Barry Lang used to be a doctor. For
twenty-three years, he had a successful
practice as an orthopedic surgeon, with
particular expertise in pediatric ortho-
pedics. He'd even served as an expert
witness on behalf of other surgeons.
Then, in a turnabout, he went to law
school, gave up his medical practice,
and embarked on a new career suing
doctors. Watching him, I wondered,



after all his experience did he under-
stand something that the rest of us didn’t?

went to see Lang at his office in down-
town Boston, on the tenth floor of
1 State Street, in the heart of the finan-
cial district. He welcomed me warmly,
and ] found that we spoke more as fellow-
doctors than as potential adversaries. I
asked why he had quit medicine to be-
-come a malpractice attorney. Was it for
the money?

He laughed at the idea. Going into
law “was a money disaster,” he said. Start-
ing out, he had expected at least some re-
wards. “I figured I'd get'some cases, and
if they were good the 'doctors would set-
tle them quickly and get them out of the
way. But no. I was incredibly naive. No
one ever settles before the actual court
date. It doesn’t matter how strong your
evidence is. They always think they're in
the right. Things can also change over
time. And, given the choice of paying
now or paying later, which would you
rather do?”

He entered law practice, he said, be-
cause he thought he’d be good at it, be-
cause he thought he could help people,
and because, after twenty-three years in
medicine, he was burning out. “Itused to
be “Two hip replacements today—yeah!”
he recalled. “Then it became “T'wo hip
replacements today—ugh.” o

When I spoke to his wife, Janet,
she said that his decision to change ca-
reers shocked her. From the day she
met him, when they were both under-
graduates at Syracuse University, he'd
never wanted to be anything other than

a doctor.- After medical school in Syr-.

acuse and an orthopedics residency at
Temple University, he had built a busy
orthopedics practice in New Bedford,
Massachusetts, and had a fulfilling and
varied life. Even when he enrolled in
night classes at Southern New England
School of Law,-a few blocks from his
office, his wife didn’t think anything of
it. He was, as she put it, “forever going
to school.” One year, he took English-
literature classes at a local college. An-
other year, he took classes in Judaism.
He took pilot lessons, and before long
was entering airplane aerobatics com-
petitions. Law school, too, began as an-
other pastime—-It was just for kicks,”
he said.

After he finished, though, he took the

“This one to your liking, sire”

bar exam and got his license. FHe was fifty
years old. He'd been in orthopedics prac-
tice long enough to have saved a lot of

money, and Jaw had begun to seem much .

more interesting than medicine. In July,
1997, he handed his practice over to his
startled partners, “and that was the end
of it,” he said.

He figured that the one thing he
could offer was his medical expertise,

and he tried to start his legal practice
+ by defending physicians. But, because

he had no experience, the major law
firms that dealt with malpractice defense
wouldn’t take him, and the malprac-
tice insurers in the state wouldn't send
him cases. So he rented a small office
and set up shop as a malpractice attor-
ney for patients. He spent several thou-
sand dollars a month for ads on television
and in the phone book, dubbing himself
“the Law Doctor.” Then the phone calls
came. Five years into his new career, his
cases finally began going to trial. "This
is his eighth year as a malpractice attor-
ney, and he has won settlements in at

least thirty cases. Eight others went to

trial, and he won half of them. T'wo
weeks before the Reed trial, he won
a four-hundred-thousand-dollar jury
award for 2 woman whose main bile
duct was injured during gallbladder sur-
gery, forcing her to undergo several re-
constructive operations. (Lang got more
than a third of that award. Under Massa-
chusetts state law, attorneys get no more
than forty per cent of the first hundred
and fifty thousand dollars, 33.3 per cent
of the next hundred and fifty thousand,
thirty per cent of the next two hundred
thousand, and twenty-five per cent of
anything over half a million.) Lang has
at least sixty cases pending. If he had any
money troubles, they are over.

Lang said that he gets ten to twelve
calls a day, mostly from patients or their
families, with some referrals from other
lawyers who don’t do malpractice. He
turns most of them away. He wants a
good case, and a good case has to have
two things, he said. “No. 1, you need the
doctor to be negligent. No. 2, you need
the doctor to have caused damage.”

Many'of the callers fail on both counts.
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“Thad a call from one guy. He says, Twas
waiting in the emergency room for four
hours. People were taken ahead of me,
and I was really sick” I say, ‘Well, what
happened as a result of that?” ‘Nothing,
but I shouldn’t have to wait for four
hours.” Well, that's ridiculous.”

Some callers have received negligent
care but suffered little harm. In a typical
scenario, a woman sees her doctor about
a lump in her breast and is told not to
worry about it. Still concerned, she sees
another doctor, gets a biopsy, and learns
that she has cancer. “So she calls me up,
and she wants to sue the first doctor,”
Lang said, “Well, the first doctor was
negligent. But what are the damages?”
She got a timely diagnosis and treat-
ment. “The damages are nothing.”

T asked him how great the prospective
damages had to be to make the effort
worth his while. “It’s a gut thing,” he said.
His expenses on a case are typically forty

to fifty thousand dollars. So he would al-

" most never take, say, a dental case. “Is a
jury going to give me fifty thousand dol-
lars for the loss of a tooth? The answer is
no.” The bigger the damages, the better.
As another attorney told me, “I'm look-

ing for a phone number’—damages

worth seven figures.

Another consideration is how the
plaintiff will come across to jurors.
Someone may have a great case on
paper, but Lang listens with a jury in
mind. Is this person articulate enough?
Would he or she seem unreasonable
or strange to others? Indeed, a number.
of malpractice attorneys I spoke to
confirmed that the nature of the plain-
tiff] not just of the injury, was a key fac-
tor in the awarding of damages. Vernon
‘Glenn, a highly successful trial attorney
from Charleston, South Carolina, told
me, “The ideal client is someone who
matches the social, political, and cul-
tural template of where you are.” He
told me about a case he had in Lexing-
" -ton County, South Carolina—a socially
conservative, devoutly Christian county
that went seventy-two per cent for
George W. Bush in the last election and
produces juries unsympathetic to mal-
practice lawyers. But his plaintiff was
a white, Christian female in her thir-
ties with three young children who had
lost her husband——a hardworking,
thirty-nine-year-old truck mechanic
who loved NASCAR; had voted Repub-
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THE OWLS NIGHT

Here is a present

that yesterday doesn’t touch.

When we reached

the last of the trees we noticed that we
were no longer able to notice.

When we looked at the trucks

we saw absence heaping up its selected things,
and pouring out its eternal tent around us.

Here is a present

that yesterday doesn’t touch.

Sitk thread slips between the mulberry trees,
letters on the night's notebook.

Only moths light our boldness

descending to the hollow of strange words:
Was this miserable man my father?

Perhaps I'll consider my situation here. Perhaps
Tl give birth, now, to myself, with myself,

and choose for my name vertical letters.

Here is a present

sitting in time’s emptiness staring
at the trace of those who pass on the river's stalk
polishing their flutes with air . . . Perhaps speech

will become transparent, so we'll see windows in it, open.
Perhaps time will hurry, with us

carrying our tomorrow in its luggage.

lican for the past twenty years, and
had built the addition to their country
home himself—to a medical error. Dur-
ing routine abdominal surgery, doctors

“caused a bowel injury that they failed

to notice until, days later, he collapsed
and died. The woman was articulate
and attractive, but not so good-looking
as to put off a jury. She wasn’t angry or
vengeful, but was visibly grieving and in
need of help. If the family hadn’t spoken
English, if the husband had a long his-
tory of mental illness or alcoholism or

cigarette smoking, if they'd been in--

volved in previous lawsuits or had a
crimindl record, Glenn might not have

. taken the case. As it was, “she was darn

close to the perfect client,” he said. The
day before trial, the defendants settled
for $2.4 million.

Out of sixty callers a week, Barry
Lang might take the next step with two,
and start reviewing the medical records
for hard evidence of negligent care.
Many law firms have a nurse or a nurse
practitioner on staff to do the initial re-

view. Lang himself gathers all the re-
cords, arranges them chronologically,
and goes through them page by page.

There is a legal definition of negli-
gence (“when a doctor has breached his
or her duty of care”), but I wanted to
know his practical definition of the tcrm.
Lang said that if he finds an error that re-
sulted in harm, and the doctor could have
avoided it, then, as far as he is concerned,
the doctor was negligent.

To most doctors, this is an alarming
definition. Given the difficulty of many
cases—unclear diagnoses, delicate oper-
ations—we all have serious “complica-
tions” that might have been avoided. 1
told Lang about a few patients of mine:
a man with severe bleeding after laparo-
scopic liver surgery, a patient who was
left permanently hoarse after thyroid sur-
gery, a woman whose breast cancer 1
failed to diagnose for months. All were
difficult cases. But, in looking back on
them, I also now see ways in which I
could have done better. Would he sue
me? If he could show a jury how I might



Here is a present
without time.

He didn’t find anyone here, anyone who remembered

how we left the door, a gust of wind. Anyone who remembered
when we fell off yesterday. Yesterday

broke over the floor, shrapnel gathered together

by others, like mirrors for their image, after us.

,Here is a present
without place.

Perhaps I'll consider my situation, and scream at
the owl’s night: Was that miserable man
my father, who makes me carry the burden of his history?
Perhaps I'll change my name, and choose

" my mother’s expressions and her customs as they ought
to be: This-way she’ll be able to joke with me :
whenever salt touches my blood. This way she'll be able to
take care of me whenéver a nightingale bites my mouth.

Hereisa present
fleeting.

Here strangers hang their guns on
the branches of an olive tree, prepare dinner

quickly, from tin cans, and leave

quickly, for their tmcké.

J

“—Mahmoud Darwish -

(Tmm/az‘ed from tbeAmbm by ]efrey Sacks.)

have avoided harm, and if the damages
were substantial, he said, “I would sue
you in a flash.” But what if Thavea good
record among surgeons, with generally
»exccllent outcomes and consmentxou}s
care? That wouldn't matter, he said. The
only thing that matters is what T did in
the case in question.

‘Lang insists that he is not engaged in
a crusade against doctors. He faced three
malpractice lawsuits himself when he was
a surgeon. One involved an arthroscopy
that he performed on a young woman
with torn cartilage in her knee from a
spotts injury. Several years later, he said,
she sued because she developed arthritis
in the knee—a known, often unavoidable
outcore. Against his wishes, the insurer
settled with the pat1ent for what Lang
called “nuisance money —five thousand

dollars or so—because it was cheaper than -

fighting the suit in court.

In another case, a manual laborer with
a wrist injury that caused numbness
in three fingers sued because Lang's
attempted repair made the numbness

v worse and left him unable to work. Lang :
" said thathe'd Wameduthe patient that this
was 2 high-risk surgery ‘When he got '

in, he found the key nerves encased in a
thick scar. Freeing them was exceedingly

.+ difficult—"like trying to peel Scotch tape

off wallpaper,” he said—and some nerve
fibres were unavoid:ibly pulled off. But
the insurer wasn't certain that it would
prevail at trial, and settled for three hun-
dred thousand dollars. Both cases seemed
unmerited, and Lang found them as ex-
asperating as any other doctor would.-
The third case, however, was the re-
sult of a clear error, and although it took
place two decades ago, it still bothers
him. “I could have done more,” he told
me. The patient was a man in his sixties
whom Lang had scheduled for a knee
replacement. A few days before the

surgery, the man came to his office

complaining of pain in his calf. Lang

considered the possibility of a deep-vein -

thrombosis—a blood clot in the leg—but
dismissed it as unlikely and ordered no

further testing: The patient did have a

D.V.T., though, and when the clot dis-
lodged, two days later, it travelled to his
lungs and killed him. Lang’s insurer set-
tled the case for about four hundred
thousand dollars.

“If I had been on the plaintiffs side,
would I have taken that case against me?”
he said to me. “Yes.”

Being sued was “devastating,” Lang re-

- called. “It’s an awful feeling. No physician

purposely harms his patient.” Yet he in-
sists that, even at the time, he was philo-
sophical about the cases. “Being sued, al-
though it sort of sucks the bottom out of
you, you have to understand that it’s also
the cost of doing business. I mean, every-
body at some time in his life is negligent,
whether he’s a physician, an auto me-
chanic, or an accountant: Negligence oc-
curs, and that’s why you have insurance. If
you leave the oven on at home and your
house catches fire, you're negligent. 1t
doesn’t mean you're a criminal.” In his

- view, the public has a reasonable expecta-

tion: if a physician causes someone serious
harm from substandard care or an out-
right mistake, he or she should be held
accountable for the consequences.

The cases that Lang faced as a doc-
tor, however, seemed to me to epito-
mize the malpractice debate. Two of the
three lawsuits against him appeared un-
founded, and, whatever Lang says now,
the cost in money and confidence to our
systemn is nothing to dismiss. Yet one
of them concerned a genuine error that
cost a man his life. In such cases, what
do doctors believe should be done for pa-
tierts and their families?

ill' Franklin is a physician I know

A who has practiced at Massachusetts
General Hospital, in Boston, for more
than forty years. He is an expert in the
treatment of severe, life-threatening al-
lergies. He is also a father. Years ago, his
son Peter, who was then a'second-year
student at Boston University School of
Medicine, called to say that he was feel-
ing sick. He had sweats, and a cough,
and felt exhausted. Bill had him come
to his office and looked him over. He
didn’t find anything, so he had his son
get a chest X-ray. Later that day, the ra-
diologist called. “We've got big trou-
ble,” he told Bill. The X-rays showed
an enormous tumor filling Peter’s chest,
compressing his lungs from the middle
and pushing outward. It was among the
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You Just come home and neglect-her at night.
I'm the one who has to neglect her all day.”

largest the radiologist had encountered.

After he had pulled himself together,
Bill Franklin called Peter at home to
give him and his young wife the fright-
ening news. They had two children
and a small house, with a kitchen that

they were in the midst of renovating..

Their lives came to a halt. Peter was ad-
mitted to the hospital and a biopsy
showed that he had Hodgkin’s lym-
phoma. He was put on high-dose radi-
ation therapy, with a beam widened to
encompass his chest and neck. Still,
Peter was determined to return to
school. He scheduled his radiation ses-
sions around his coursework, even after
they paralyzed his left diaphragm and
damaged his left lung, leaving him un-
able to breathe normally.

The tumor proved too large and ex-
tensive for a radiation cure. Portions of it
had continued to grow, and it had spread
to two lymph nodes in Peter’s lower ab-
domen. The doctors told his father that
it was one of the worst cases they had
ever seen. Peter was going to need several
months of chemotherapy. It would make
him sick and leave him infertile, but, they
said, it should work.

Bill Franklin couldn’t understand

hQW the tumor had got so laige under ev-
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eryone’s eyes. Thinking back on Peter's
care over the years, he remembered that
tour years earlier Peter’s wisdom teeth

had been removed. The surgery had been

performed under general anesthesia,

with an overnight stay at M.G.H., and
a chest X-ray would have been taken.
Franklin had one of the radiologists pull
the old X-ray and take a second look.
The mass was there, the radiologist told
him. What's more, the original radiol-
ogist who had reviewed Peter’s chest
X-ray had seen it. “Further evaluation of
this is recommended,” the four-year-old
report said. But the Franklins had never
been told. The oral surgeon and the sur-
gical resident had both written in Peter’s
chart that the X-ray was normal.

If the tumor had been treated then,
Peter would almost certainly have been
cured with radiation alone, and with
considerably less-toxic doses. Now it
seemed unlikely that he'd finish medical
school, if he survived at all. Bill Franklin
was beside himself. How could this have
happened—to one of M.G.H.’s own, no
less? How would Peter's wife and chil-
dren be supported?

Thousands of people in similar circum-
stances flle malpractice lawsuits in order to
get answers to such questions. That's not

what Bill Franklin wanted té do. The'doc-
tors involved in his son’s case were col-
leagues and friends, and he was no fan of
the malpractice system. He had himself
been sued. He'd had a longtime patient
with severe asthma whom he had put on
steroids to ease her breathing during a bad
spell. Her asthma had improved, but the
high doses resulted in a prolonged demen-
tia, and she had to be hospitalized. The
lawsuit alleged that Franklin had been neg-
ligent in putting her on steroids, given the
risks of the medication, and that he was
therefore financially responsible for the
aftermath. Franklin had been outraged.
She'd had a life-threatening problem, and
he'd given her the best care he could.

Now, as an M.G.H. staff member, he
decided to see the hospital director. He
asked for a small inveéﬁgatjon into how
the mistake had been made and how it
might be prevented in the future; he also
wanted to secure financial support for
Peter’s family. The director told him that
he couldn’t talk to hin about the matter.
He should get a lawyer, he said. Was
there no other way, Franklin wanted to
know. There wasn't.

Here's where we in medicine have
failed. When something bad happens in
the course of care and a patient and fam-
ily want to know whether it was unavoid-
able or due to a terrible mistake, where
are they to turn? Most people turn first to
thie doctors involved. But what if they
aren’t very responsive, or their expla-
nations don’t sound quite right? People
often call an attorney just to get help in
finding out what happened.

“Most people aren’t sure what they're
coming to me for,” Vernon Glenn, the
South Carolina trial attorney, told me. -
“The tipoff is often from nurses saying,
“This was just wrong. This should never
have happened.”” The families ask him
to have a look at the medical files. If the
loss or injury is serious, he has an expert
review the files. “More often than you
would think, welll say;Here's what hap-
pened. We don'’t think if’s a case” And
theyll say, ‘At least we know what hap-
pened now.”” v

Malpractice attorneys are hardly the
most impartial assessors of care, but
medicine has offered no genuine alter-
native—because physicians are generally
unwilling to take financial responsibility
for the consequences of their mistakes.
Indeed, the one argument that has per-



suaded many doctors to be more forth-
right about mistakes is that doing so
might make patients less likely to sue.

What would most doctors do if some-
one close to them was hurt by a medical
error? In a recent national survey, physi-
cians and ‘non—physicians were given the
following case: A surgeon orders an anti-
biotic for a sixty-seven-year-old man un-
dergoing surgery, failing to notice that the
patient’s chart says that he is allergic to the
drug. The mistake is not caught until after
the antibiotic is given, and, despite every
effort, the patient dies as a result. What
should be done? Unlike fifty per cent of
the public, almost none of the physicians
wanted the surgeon to lose ks license.
Medical care requires that a thousand
critical steps go right every day, and none
of us would have a license if we were pun-
ished every time we faltered. At the same

time, fifty-five per cent of the physicians
said that they would sue the surgeon for
malpractice. _

That's what Bill Franklin, with some
trepidation, decided to do. Lawyer friends
warned him that he might have to leave
his position on staft if things didn’t go
well. He loved the hospital and his prac-

tice; Peter’s oral surgeon was a friend. But

his son had been harmed, and he felt that -

Peter and his young family were entitled
to compensation for all that they had lost
and suffered. Peter himself was against
suing. He was afraid that a lawsuit might
so antagonize his doctors that they would
not treat him properly. But he was per-
suaded to go along with it.

At first, the Franklins were told that
no lawyer would take the case. The error

_had been made four years earlier, and this
putitbeyond the state’s three-year statute
of limitations. As in most states at the
time, one could not file a civil claim for an
action long in the past—never mind that
Peter didn’t learn about the error until it
was too late. Then they found a young
Boston trial attorney named Michael
Mone, who took the case all the way to
the Massachusetts Supreme Court and, in
1980, won a change in the law. Franklinv.
Massachusetts General Hospital et al.
ruled that such time limits must start with
the discovery of harm, and the precedent
stands today. The change allowed the case
to proceed.

The trial was held in 1983, in the town
of Dedham, in the same courthouse
where, six decades earlier, the anarchists

Sacco and Vanzett had been convicted of

murder. “} don’t remember much about
the trial—I've blocked it out,” Bev Frank-
fin, Peter's mother, says. “But I remem-
ber the room. And I remember Michael
Mone saying those words we'd been wait-
ing so long to hear: ‘Ladies and gentle-
men, this young man had a time bomb
ticking in his chest. And for four years—
four years—the doctors did nothing.””
The trial took four days. The jury found
in favor of Peter, and awarded him six
hundred thousand dollars.
-+ Bill Franklin says that he never expe-
rienced any negative repercussions at the
hospital. His colleagues seemed to un-
derstand, and Peter’s doctors did their
very best for him. Peter continued to at-
tend medical school. At the end of that
long year, after six full cycles of chemo-
therapy, the lymph nodes in his chest
continued to harbor residual cancer. He
was given a new chemotherapy regimen,
which so weakened his immune systern
that he almost died of a viral lung infec-.
tion. He was in the hospital for weeks,
and was finally forced to take a leave
from school. The virus left him short of
breath whenever he did anything more
strenuous than climb half a flight of
stairs, and with burning nerve pain in his
feet. Tis marriage slowly disintegrated; a
disaster can cither draw people together
or pull them apart, and this one pulled
Peter and his wife apart.

Yet Peter survived. He eventually
completed medical school, and decided to
go into radiology. To everyone’s surprise,

he was rejected by his top-choice resi-
dency programs. A dean at Boston Uni-
versity called the chairman of radiology at
one of the programs to find out why.
“This guy’s a maverick! He's suing doc-
tors!” was the reply. The dean told the
chairman Peter’s story and then asked,
“If this was your son, what would you
do?” Peter got in after that. He chose Bos-
ton University's program and, when he
finished, he was asked to join the staff
there. Soon, he was made a division chief.
He remarried and is now a fifty-six-year-
old expert on orthopedic imaging, with a
brush mustache, a graying thatch of hair,
and chronic lung and liver troubles from
his chemotherapy. Four years ago, he

started a teleradiology group that now in-

terprets scans for a hundred and fifty cen-
ters across the country. He is also a spe-
cialist for professional sports teams, in-
cluding the San Diego Chargers and the
Chicago Bears.

He says that his ordeal has made him
exceedingly careful in his work. He has set
up a review committee to find and analyze
errors. Nonetheless, the single biggest
budget item for his group is malpractice
insurance. As it happens, the most com-
mon kind of malpractice casc in the coun-
try involves allegations that doctors have
made the kind of error that Peter once
faced—a missed or delayed diagnosis. I
asked him how he felt about being re-

“sponsible for a lawsuit that had made it

easier to sue for such claims. He winced
and paused to consider his answer.

“I think the malpractice system has run
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“T'hank goodness he was wearing a condom.”



amok,” he finally said. “I don’t think that
my little experience has anything to do
with it—the system is just so rampant
with problems. But, if you're damaged,
you're damaged. If we screw up, I think
we should eat it.” Wasn't he contradicting
himself? No, he said; the system was the
contradiction. It helps few of the people
who deserve compensation. His case was
unusual, and even that involved a seven-
year struggle before all the appeals and
challenges were dismissed. At the same
time, too many undeserving patients sue,
imposing enormous expense and misery.
The system, as he sees it, is fundamentally
perverse.

he paradox at the heart of medical

A care is that it works so well, and yet
never well enough. It routinely gives peo-
ple years of health that they otherwise
wouldn’t have had. Death rates from
heart disease have fallen by almost two-
thirds since the nineteen-fifties. The sur-
vival rate among cancer patients is now
almost seventy per cent. A century ago,
ten in a hundred newborns and one in 4
hundred mothers died; today, just seven
in a thousand newborns and fewer than
one in ten thousand mothers do. But this
has required drugs and machines and
operations and, most of all, decisions
that can as easily damage people as save
them. It’s precisely because of our enor-
mous success that people are bound to
wonder what went wrong when we fail.
As a surgeon, 1 will per-
form about four hundred op-
erations in the next year—ev-
- erything from emergency
repair of strangulated groin
hernias to removal of thyroid
cancers. For about two per
cent of patients—for eight,
maybe ten, of them—things
will not go well. They will de-
velop life-threatening bleed-
ing. Or I'will damage a critical

stand these instances. Are doctors vil-

" lains if we make mistakes? No, because

then we all are. But we are tainted by the
harm we cause.

T watch a lot of baseball, and I often
find myself thinking about the third
baseman’s job. In a season, a third base-
man will have about as many chances to
throw a man out as I will to operate on
people. The very best (players like Mike
Lowell, Hank Blalock, and Bill Mueller)
do this perfectly almost every time. But
two per cent of the time even they drop
the ball or throw it over the first base-
man’s head. No one playing a full season
fails to make stupid errors. When he
does, the fans hoot and jeer. If the play-
er’s error costs the game, the hooting will
turn to yelling. Imagine, though, that if
every time Bill Mueller threw and missed
it cost or damaged the life of someone
you cared about. One error leaves an old
man with a tracheostomy; ariother puts a
young woman in a wheelchair; another
leaves a child brain-damaged for the rest
of her days. His teammates would still
commiserate, but the rest of us? Some
will want to rush the field howling for
Moueller’s blood. Others will see all the
saves he's made and forgive him his fail-
ures. Nobody, though, would see him in
quite the same way again. And nobody
would be happy to have the game go on
as if nothing had happened. We'd want
him to show sorrow, to take responsibility.
We'd want the people he injured to be
helped in a meaningful way.

This is our situation in
medicine, and litigation has
proved to be a singularly un-
satisfactory solution. It is ex-
pensive, drawn-out, and pain-
fully adversarial. It also helps
very few people. Ninety-eight
per cent of families that are
hurt by medical errors don’t
sue. They are unable to find
lawyers who think they would

nerve. Or I'will make a wrong -
diagnosis. Whatever Hippocrates may
have said, sometimes we do harm. Stud-
ies of serious complications find that usu-
ally about half are unavoidable; and, in
such cases, I might be able to find some
small solace in knowing this. But in the
other half T will simply have done some-
thing wrong, and my mistake may change
someonc’s life forever. Society is still
searching for an adequate way to under-
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: make good plaintiffs, or they
are simply too daunted. Of those who do
sue, most will lose. In the end, fewer than

“one in a hundred deserving families re~

ceive any money. The rest get nothing: no
help, not even an apology.

here is an alternative approach,
which was developed for people
who have been injured by vaccines. Vac-
cines protect tens of millions of chil-

dren, but every year one in ten thousand
or so is harmed by side effects. Between
1980 and 1986, personal-injury lawyers
filed damage claims valued at more than
$3.5 billion against doctors and manu-
facturers. When they began to win, vac-
cine prices jumped and some manufac-
turers got out of the business. Vaccine
stockpiles dwindled. Shortages ap-
peared. So Congress stepped in. Vac-
cines now carry a seventy-five-cent sur-
charge (about fifteen per cent of total
costs), which goes into a fund for chil-
dren who are injured by them. The pro-
gram does not waste effort trying to sort
those who are injured through neg-
ligence from those who are injured
through bad luck. An expert panel has
enumerated the known injuries from
vaccines, and, if you have one, the fund
provides compensation for medical and
other expenses. If you're not satisfied,
you can sue in court. But few have.
Since 1988, the program has paid out a
total of $1.5 billion to injured patients.
Because these costs are predictable and
evenly distributed, vaccine manufactur-
ers have notonly returned to the market
but produced new vaccines, including
ones against hepatitis and chicken pox.
The program also makes the data on
manufacturers public—whereas legal
settlements in medical cases are virtually
always sealed from view. The system has
flaws, but it has helped far more people
than the courts would have.

The central problem with any systerm
remotely as fair and efficient as this one
is that, applied more broadly, it would
be overwhelmed with cases. Even if
each doctor had just one injured and de-
serving patient a year (a highly optimis-
tic assumption), complete compensa-
tion would exceed the cost of providing
universal health coverage in America.
To be practical, the system would have
to have firm and perhaps arbitrary-
seeming limits on eligibility as well as on
compensation. New Zealand has settled
for a system like this. It has offered
compensation for medical injuries that
are rare (occurring in less than one per
cent of cases) and severe (resulting in
death or prolonged disability). As with
America’s vaccine fund, there is nowno
attemnpt to sort the victims of error from
the victims of bad luck. For those who
qualify, the program pays for lost in-

~ come, medical needs, and, if there’s a



permanent disability, an additional
lump sum for the suffering endured.
Payouts are made within nine months
of filing. There are no mammoth, ran-
dom windfalls, as there are in our sys-
tem, but the public sees the amounts as
reasonable, and there’s no clamor to
send these cases back to the courts.
The one defense of our malpractice
system is that it has civilized the pas-
sions that arise when a doctor has done
a devastating wrong. It may not be a
rational system, but it does give peo-
ple with the most heartbreaking injuries
a means to fight. Every once in.a while,
it extracts enough money from a doctor
“to provide not just compensation but
the satisfaction of a resounding pun-
ishment, fair or not. And although
it does nothing for most plaintiffs, peo-

ple whose loved ones have suffered

complications do not then riot in hos-
pital hallways, as clans have done in
some countries.

We are in the midst of a flurry of
efforts to “reform” our malpractice sys-
tem. More than half of the states have
enacted limits on the amount of money
that juries can award someone who has
been injured by a doctor, and Congress
is considering a federal cap of two hun-
dred and fifty thousand dollars on non-
economic damage awards. But none of
this will make the system fairer or less
frustrating for either doctors or patients.
It simply puts an arbitrary limit on pay-
ments so that doctors” insurance premi-
ums might, at least temporarily, be more
affordable. ,

- Whether a cap is enacted or not, I will
pay at least half a million dollars in pre-
miums in the next ten years. I would
much rather see that money placed in an
insurance fund for my patients who suffer
complications from my care, even if the
fund cannot be as generous as we'd like it
to be. There's no real chance of this hap-
pening, though. Instead, were forced to
make do with what we have.

n Courtroom 7A of the Edward J.

Sullivan Courthouse in Cambridge,
after seven years of litigation; more than
twenty thousand dollars in payments to
medical experts; the procurement of
bailiffs, court reporters, a judge, and two-
hundred-and-fifty-dollar-an-hour de-
fense attorneys; time on an overloaded
court schedule; and the commandeered
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lives of fourteen jurors for almost two
weeks, Barry Lang stood behind a lec-
tern to make his closing argument on be-
half of the estate of Barbara Stanley.
“Dr. Reed is not a criminal,” he told the
jury. “But he was negligent, and his neg-
ligence was a key factor in causing Bar-
bara Stanley’s death.”

It was not an open-and-shut case.
Even in Lang’s account, Reed was faced
with a difficult medical problem: pa-
thologists who contradicted each other
about whether the first biopsy showed
skin cancer; a second biopsy that failed
to settle the issue; a distrusting patient
who was angry with him, first for doing
too much and then for doing too lit-
tle. But, for the first time during the
trial, Lang stopped his constant pacing.
He spoke slowly and plainly. The story
he told seemed lucid and coherent.
In that fateful telephone conversation,
he argued, Reed failed to offer Stan-
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never mind

ley the option of a more radical skin
excision that might have saved her life.

Judge Kenneth Fishman then gave
the jury its instructions. Stanley’s son,
Ernie Browe, sat in the front row of the
gallery on one side, and Kenneth Reed
sat a row back on the other. Both looked
drained. When the judge finished, it was
late in the afternoon, and everyone was
dismissed for the day.

The next morning, the jury began
its deliberations. Just before noon, the
court officer announced that a verdict

‘had been reached: Dr. Kenneth Reed

was nof negligent in his care of Barbara

Stanley. Stanley’s son slumped in his

seat, looked down at the floor, and did
not move for a long while. Barry Lang

promptly stood up to put away his pa-

pers. “It was a tough case,” he said. Reed

was not there to hear the verdict. He

had been seeing patients in his office

all morning. +
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Doctors Say "m Sorry’ Before ‘See You in Court’

CHICAGO — In 40 years as a highly regarded cancer surgeon, Dr. Tapas K. Das Gupta had never made a
mistake like this. '

As with any doctor, there had been occasional errors in diagnosis or judgment. But never, he said, had he

opened up a patient and removed the wrong sliver of tissue, in this case a segment of the eighth rib instead of
the ninth. '

Once an X-ray provided proof in black and white, Dr. Das Gupta, the 74-year-old chairman of surgical
oncology at the University of Illinois Medical Center at Chicago, did something that normally would make
hospital lawyers cringe: he acknowledged his mistake to his patient’s face, and told her he was deeply sorry.

“After all these years, I cannot give you any excuse whatsoever,” Dr. Das Gupta, now 76, said he told the
woman and her husband. “It is just one of those things that occurred. I have to some extent harmed you.”

For decades, malpractice lawyers and insurers have counseled doctors and hospitals to “deny and defend.”

Many still warn clients that any admission of fault, or even expression of regret, is likely to invite litigation
and imperil careers.

But with providers choking on malpractice costs and consumers demanding action against medical errors, a

handful of prominent academic medical centers, like Johns Hopkins and Stanford, are trying a disarming
approach.

By promptly disclosing medical errors and offering earnest apologies and fair compensation, they hope to

restore integrity to dealings with patients, make it easier to learn from mistakes and dilute anger that often
fuels lawsuits.

* Malpractice lawyers say that what often transforms a reasonable patient into an 1ndlgnant plamtlff is less an
error than its concealment, and the victim’s concern that it will happen agam

‘Despite some projections that disclosure would prompt a flood of lawsuits, hospitals are reporting decreases

in their caseloads and savings in legal costs. Malpractice premiums have declined in some instances, though
market forces may be partly respon51ble

_ At the University of Michigan Health System, one of the first to experiment with full disclosure, existing

claims and lawsuits dropped to 83 in August 2007 from 262 in August 2001, said Richard C. Boothman, the
medical center’s chief risk officer.
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“Improving patient safety and patient communication is more likely to cure the malpractice crisis than
defensiveness and denial,” Mr. Boothman said.

-Mr. Boothman emphasized that he could not know whether the decline was due to disclosure or safer

medicine, or both. But the hospital’s legal defense costs and the money it must set aside to pay claims have
each been cut by two-thirds, he said. The time taken to dispose of cases has been halved.

The number of malpractice filings against the University of Illinois has dropped by half since it started its
program just over two years ago, said Dr. Timothy B. McDonald, the hospital’s chief safety and risk officer. In
the 37 cases where the hospital acknowledged a preventable error and apologized, only one patient has filed
suit. Only six settlements have exceeded the hospital’s medical and related expenses.

In Dr. Das Gupta’s case in 2006, the pa'_tient retained a lawyer but decided not to sue, and, after a brief
negotiation, accepted $74,000 from the hospital, said her lawyer, David J. Pritchard.

“She told me that the doctor was completely candid, completely honest, and so frank that she and her
husband — usually the husband wants to pound the guy — that all the anger was gone ” Mr. Pritchard said.
“His apology helped get the case settled for a lower amount of money.”

"The patient, a young nurse, declined to be interviewed.

" Mr. Pritchard said his client netted about $40,000 after paying medical bills and legal expenses. He said she
~ had therib rerr_loved at another hospital and learned it was not cancerous. “You have no idea what a relief
that was,” Dr. Das Gupta said.

Some advocates argue that the new disclosure policies may reduce legal claims but bring a greater measure of
equity by offering reasonable compensation to every injured patient. ‘

‘Recent studies have found that one of every 100 hospital patients suffers negligent treatment, and that as

many as 98,000 die each year as a result. But studies also show that as few as 30 percent of medical errors
are disclosed to patients.

Only a small fraction of injured patients — perhaps 2 percent — press le_g'al claims,

“There is no reason the patient should have to pay the economic consequences for our mistakes,” said Dr.
Lucian L. Leape, an authority on patient safety at Harvard, which recently adopted disclosure principles at its

hospitals. “But we're pushing uphill on this. Most doctors don’t really believe that if they’re open and honest
with patients they won't be sued.”

The Joint Commission, which accredits hospitals, and groups like the American Medical Association and the
American Hospital Association have adopted standards encouraging disclosure. Guidelines vary, however,
and can be vague. While many hospitals have written policies to satisfy accreditation requirements, only a
few are pursuing them aggressively, industry officials said.

“We're still learning the most effective way to have these most difficult conversations,” said Nancy E. Foster,
the hospital association’s vice president for quality and patient safety. “It’s a time of high stress for the
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~ patient and for the physician. It’s also a time where information is imperfect.”

The policies seem to work best at hospitals that are self-insured and that employ most or all of their staffs,
limiting the number of parties at the table. Such is the case at the Veterans Health Administration, which

pioneered the practice in the late 1980s at its hospital in Lexington, Ky., and now requires the disclosure of
all adverse events, even those that are not obvious. ‘

To give doctors comfort, 34 states have enacted laws making apologies for medical errors inadmissible in
court, said Doug Wojcieszak, founder of The Sorry Works! Coalition, a group that advocates for disclosure.

Four states have gone further and protected admissions of culpability. Seven require that patients be notified
of serious unanticipated outcomes.

Before they became presidential rivals, Senators Hillary Rodham Clinton and Barack Obama, both
Democrats, co-sponsored federal legislation in 2005 that would have made apologies inadmissible. The
measure died in a committee under Republican control. Mrs. Clinton included the measure in her campaign
platform but did not reintroduce it when the Democrats took power in 2007. Her Senate spokesman,
Philippe Reines, declined to explain beyond saying that “there are many ways to pursue a proposal.”

. The Bush administration plans a major crackdown on medical errors in October, when it starts rejecting

Medicare claims for the added expense of treating preventdble complications. But David M. Studdert, an
authority on patient safety in the United States who teaches at the University of Melbourne in Australia, said
the focus on disclosure reflected a lack of progress in reducing medical errors.

“If we can’t prevent these things, then at least we have to be forthright with people when they occur,” Mr.
Studdert said.

For the hospitals at the forefront of the disclosure movement, the transition from inerrancy to transparency
has meant a profound, if halting, shift in culture.

At the University of Illinois, doctors, nurses and medical students now undergo trafning in how to respond
when things go wrong. A tip line has helped drive a 30 percent increase in staff reporting of irregularities.

Quality improvement committees openly examine cases that once would have vanished into sealed
courthouse files. Errors become teaching opportunities rather than badges of shame.

“I think this is the key to patient safety in the country,” Dr. McDonald said. “If you do this with a transparent
point of view, you're more likely to figure out what’s wrong and put processes in place to improve it.”

For instance, he said, a sponge left inside an patient led the hospital to start X-raying patients during and

after surgery. Eight objects have been found, one of them an electrode that dislodged from a baby’s scalp
during a Caesarian section in 2006.

The mother, Maria Del Rosario Valdez, said she was not happy that a second operation was required to

retrieve the wire but recognized the error had been accidental. She rejected her sister’s advice to call a lawyer,
saying that she did not want the bother and that her injuries were not that severe.
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Ms. Valdez said she was g:atiﬁed that the hospital quickly acknowledged its mistake, corrected it without
charge and later improved procedures for keeping track of electrodes. “They took the time to explain it and to
tell me they were sorry,” she said. “I felt good that they were taking care of what they had done.”

There also has been an attitudinal shift among plaintiff’s lawyers who recognize that injured clients benefit

when they are compensated quickly, even if for less. That is particularly true now that most states have
placed limits on non-economic damages.

In Michigan, trial lawyers have come to understand that Mr. Boothman will offer prompt and fair

compensatlon for real negligence but will give no quqrter in defendlng doctors when the hospital beheves
that the care was appropriate.

‘The filing of a lawsuit at the University of Michigan is now the last option, whereas with other hospitals it
tends to be the first and only option,” said Norman D. Tucker, a trial lawyer in Southfield, Mich. “We might
give cases a second look before filing because if it’s not going to settle quickly, tighten up your cinch. It’s
probably going to be a long ride.” ' ' '
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