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Executive Summary

Vermont’s Act 114 addresses three areas of mental-health law:

¢ The administration of non-emergency involuntary psychiatric medication in
inpatient settings for people on orders of hospitalization

¢ The administration of non-emergency involuntary psychiatric medication in
inpatient settings for people on orders of non-hospitalization (community
commitments), and

¢ Continuation of ninety-day orders of non-hospitalization

The statute allows for orders of non-hospitalization, whether ninety-day or one-year
orders, to be renewed following a hearing. Prior to implementation of Act 114, ninety-
day orders could not be renewed.

Among other things, the Act replaced administrative hearings on applications for non-
emergency involuntary medication with judicial hearings in family court. The statute
permits the administration of involuntary psychiatric medication in non-emergency
situations to patients who have been committed to the care and custody of the
Commissioner of Mental Health in Commissioner-designated hospitals in the community
as well as at the Vermont State Hospital (VSH). At present, however, non-emergency
involuntary psychiatric mediations are given only at VSH.

Section 5 of Act 114 requires an annual report from the Commissioner of Mental Health
on the implementation of the provisions of the act to the House Judiciary and Human
Services Committees and to the Senate Committees on Judiciary, and Health and
Welfare. The statute specifies four sections for the report, to set forth:

I. Any problems that the department, the courts, and the attorneys for the state and
patient have encountered in implementing the provisions of the statute
I1. Number of petitions for involuntary medication filed by the state pursuant to 18
V.S.A. §7624 and the outcome in each case
I11. Copies of any trial court or supreme court decisions, orders, or administrative rules
interpreting Section 4 of this act, and
IV. Any recommended changes in the law.

In addition, the statute requires the Commissioner of Mental Health to solicit
comments from organizations representing persons with mental illness and
organizations representing families with members with mental illness, direct-care
providers, persons who have been subject to proceedings under 18 V.S.A. 87624,
treating physicians, attorneys for the patients, courts, and any other member of the
public affected by or involved in these proceedings.



INTRODUCTION

The annual report on the implementation of Act 114 is submitted for your review on
behalf of Vermont’s Department of Mental Health. You will find that under Act 114
the state filed 26 petitions for involuntary medication through the end of November
2007. Four of those petitions were withdrawn before hearing as the patients identified
began taking medication on a voluntary basis. The court denied the state’s request in
two cases, and one petition is pending as of this writing (the third week in December
2007). The court granted the state’s request in the remaining 19 petitions and issued
an order for involuntary medication. These nineteen petitions actually involved only
eighteen patients (two petitions were filed for one of the patients).

Eighteen patients who were involuntarily medicated are 7.2 percent of the 250
individuals who were admitted to the Vermont State Hospital (VSH) from January 1
through November 30, 2007. Of those 18 persons, nine progressed enough in their
recovery to be discharged from VSH by December 2007.

Our survey of the patients who received medication under Act 114 indicates that nine
of the thirteen who responded to the survey noticed differences between the times
when they take medications and the times when they do not. Seven of the nine said
that taking the medication had a positive impact on their lives.

The use of Act 114 is not a panacea for persons who are seriously ill at VSH. We
know that it is likely that persons may stop the use of medication following discharge.
Fifty percent of those persons medicated under Act 114 in 2007 were still inpatients at
the end of the year; their recovery is slow in developing or the medication is only a
part of the treatment that will move them toward discharge. The situation is far from
ideal, as the use of coercion to gain treatment progress is the least preferred avenue on
which to move toward recovery. Nonetheless, it is also clear that medication is often a
key component of recovery and symptoms can be alleviated through its use, whether
involuntary or not.

Readers of this document will find a rich variety of perspectives about the Act 114
process and the use of involuntary psychiatric medication as part of the course of
treatment for those adults with the most refractory mental illnesses. All of these views
are included along with the court documents to illustrate the range of opinions and the
complexities of the issues that must be addressed. The hope is that this information
will add to discussions of the use of medication as an intervention and the ongoing
struggle that care providers have in trying to improve patient outcomes.

For several months, DMH has been conducting research on what happens in other
states in regard to the administration of involuntary psychiatric medications in non-
emergency situations. We have not been able to find any other states in which the
process takes as long as it sometimes does in Vermont (an average of 109 days from
inpatient admission to the decision to allow involuntary medication, as reported by the
Vermont Legislature’s Consulting Group on the Future of VSH and Systems of Care).
DMH is very interested in pursuing changes in the process so that people in need of
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treatment can get it without negatively impacting the due process protections of the
individual. We have been engaged in discussions within the Douglas administration
and with legislators, the judiciary, and advocates on the best means of moving toward
that end; those discussions are ongoing. ldeally, the time from inpatient admission to
the beginning of medication for any individual should be less than thirty days.

In this report, DMH notes four areas of primary concern and attention in regard to Act
114. Three of these areas have to do with specific problems with the implementation
of the law, while the fourth looks toward changes to improve individual and systemic
outcomes.

1. The administration of medication to a person already under legal guardianship
is still unsettled law.

2. An order granting a petition for involuntary medication is automatically stayed
pending an appeal.

3. In 2007, the Family Court made improvements regarding significant delays in
getting decisions in previous years. In a few cases, extended periods of time
during which some patients have remained untreated did occur due to areas
addressed in the guardianship and stay processes.

4. As far as we know, the extended length of time required to go through the Act
114 process in Vermont is unique to this state. DMH is working on a proposal
to shorten the time from hospital admission for a patient to administration of
psychiatric medications that are clinically indicated while preserving the due-
process protections that are available in abundance here. See Appendix A,
Submission for the Report of the Deputy Commissioner of Health for Mental
Health Services on the Implementation of Act 114 at the Vermont State
Hospital in 2006, by Thomas A. Simpatico, M.D., Medical Director of the
Vermont State Hospital (this document also appeared in the February 15, 2007,
report, when Mental Health was a division of the Vermont Department of
Health). See also Appendix B, Comments on Proposals to Shorten the Length
of Time to Implement Involuntary Non-Emergency Medications, by William
D. McMains, M.D., Medical Director of the Department of Mental Health.

PROBLEMS WITH IMPLEMENTATION

Department of Mental Health/attorneys for the state: Attorneys for the Department
noted three issues that have posed problems with implementation of Actl14. The first
two were mentioned as potentially problematic in last year’s report. Trial and Supreme
Court decisions rendered this year confirm that these problems remain.

The first problem is whether the existence of a medical guardian for a patient bars the
family court from ordering involuntary medications pursuant to Act 114. In In re—, the
family court refused to grant the state’s petition for involuntary medication, holding that
the guardian could gain the authority to consent from probate court. (See Case 1,
appendix C). The state appealed. The guardians did indeed petition probate court and
the court granted them the authority to consent. They did consent to the treatment for the
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patient and the state withdrew its appeal. (See Case 2, Appendix C). The patient could
have appealed the probate court decision, but did not. Therefore, it remains unsettled law
as to when the family court has authority to act when a guardian is in place.

The second problem is that the family court has held that an order granting a petition for
involuntary medication is automatically stayed pending an appeal. (See Case 3, In re—,
Appendix C). The state has appealed this decision to the Supreme Court. The decision
is pending. If the ruling is affirmed, it would mean that no steps can be taken to enforce a
medication order until such time as an appeal runs its course. Appeals can take up to a
year or more before a decision is handed down. The patient could remain untreated
during this time, whether or not there is any merit to the appeal.

The third problem is that there have been some significant delays in getting decisions
from the court in some cases. Although this is not a common occurrence, it does result in
extended periods of time that some patients remain untreated.

NUMBER OF PETITIONS FOR INVOLUNTARY MEDICATION
FILED BY THE STATE PURSUANT TO 18 V.S.A. §7624 AND
THE OUTCOME IN EACH CASE IN CALENDAR YEAR 2007

In all, the Commissioner of the Vermont Department of Health (VDH) and the
Commissioner of the Department of Mental Health filed 26 petitions for non-
emergency involuntary medication of patients at VSH last year. (The present
Department of Mental Health was the Division of Mental Health within VDH from
January through June 2007.) Four of those petitions were withdrawn prior to hearing
because the patients began taking medication voluntarily. The court granted the state’s
request in 19 of the remaining cases, which involved eighteen individuals, and issued
orders for involuntary medication. The court denied the state’s request in two cases,
and one petition is pending as of this writing (the third week of December 2007).

During the first eleven months of 2007, 250 individuals were admitted to the Vermont
State Hospital. The 18 patients who received involuntary medication comprise 7.2
percent of those 250 admissions. Of the 18 individuals who were involuntarily
medicated at VSH in 2007, nine were stabilized and discharged to the community
before December 20, 2007.

COPIES OF ANY TRIAL COURT OR SUPREME COURT
DECISIONS, ORDERS, OR ADMINISTRATIVE RULES
INTERPRETING 84 OF ACT 114

See Appendix C.



INPUT FROM OTHER RESPONDENTS
AS REQUIRED BY ACT 114

Act 114 requires DMH to solicit comments from organizations representing persons
with mental illness and organizations representing families with members with mental
illness, direct-care providers, persons who have been subject to proceedings under 18
V.S.A. 87624, treating physicians, attorneys for the patients, courts, and any other
member of the public affected by or involved in these proceedings.

To meet this statutory mandate, DMH solicited input in writing from:

= Vermont Psychiatric Survivors (VPS),

= the National Alliance on Mental IlIness of Vermont (NAMI—VT),

» the Washington County Family Court,

= the Mental Health Law Project,

= Vermont Protection and Advocacy (P & A),

= the individuals who received psychiatric medication involuntarily at VSH from
October 2006 through November 2007, and

- family members of individuals involuntarily medicated

DMH central office staff met with VSH physicians, nurses, and psychiatric technicians
on December 17 and 18, 2007, to solicit their input for this report.

Neither VPS, NAMI—VT, the Mental Health Law Project, nor Vermont P & A
responded to the Commissioner’s request for input in writing. Judge Amy M.
Davenport, Administrative Judge for the Trial Courts, did write a response,
incorporating comments from Judges Mary Miles Teachout and James Crucitti as well.
Thirteen patients who were involuntarily medicated between October 2006 and the end
of November 2007 answered at least some of the questions asked by the
Commissioner. In addition, the parents of one individual who received involuntary
medication responded to the Commissioner’s questionnaire for family members. This
is the first time that we have had input from the perspective of family members of an
individual who has been through the Act 114 process. DMH central office staff met
with VSH physicians, nurses, and psychiatric technicians on December 17 and 18,
2007, to solicit their input for this report.

Input from Vermont’s Judiciary

Judge Davenport noted that the presiding judges of the Washington County Family
Court spent 42 hours hearing the 26 petitions for involuntary medication that had been
filed from January through December 5, 2007. That figure excludes the time required
for the judges to prepare written findings, she added.



In August of last year, Judge Davenport attended a meeting at the request of the
Secretary of the Agency of Human Services to discuss the timelines of involuntary
medication hearings. Judge Davenport observed in her letter that “the intervals from
filing of an IM [involuntary medication] petition to hearing and from hearing to date of
decision are relatively short. The median time from filing to hearing was around ten
days and the median time from hearing to decision was around five days.” She
indicated her conclusion that “these figures demonstrate that in general IM petitions
are promptly scheduled, heard and decided by the court.” She also recorded her
commitment as the Administrative Judge “to making sure that the court continues to
hear and decide Act 114 petitions promptly.”

Judge Davenport conveyed Judge Teachout’s concern over one issue that caused
serious delay in two involuntary medication cases in 2007: the validity of the consent
to medication by a court-appointed guardian. The issue is still unsettled law. (This is a
matter of concern for DMH as well; see pp. 3-4).

Judge Davenport suggested some environmental changes in the courtroom at VSH.
DMH will follow up on her suggestions.

For her own part, Judge Davenport wrote that

Each time | do these cases | wonder whether there might not be a more humane
way to deal with these cases. The practice of sheriffs transporting the patients from
the hospital wing to the Hanks Building in chains and shackles is perhaps
necessary in some cases for security reasons, but it dehumanizes the patient. Most
patients have done nothing wrong other than suffer from a disease that renders the
world a bewildering place to live in. There is nothing supportive for them in the
court experience.

With respect to changes in the statute, Judge Davenport had two recommendations:
& a provision to clarify the role of the legal guardian, and

% an amendment to allow DMH to file a petition for involuntary medication at the
same time as a petition for involuntary treatment

Input from Individuals Who Were
Involuntarily Medicated at VSH

Questionnaires sought feedback in three ways from patients who had been
involuntarily medicated at VSH from October 2006 through November 2007:

= By sitting down in person with the Commissioner of Mental Health (Deputy
Commissioner before July 1, 2007),

= Through either written answers or interviews with a social worker or nurse
while still at VSH, and

= Through written answers to the questionnaire after leaving VSH



Thirteen patients out of the 28 who were medicated involuntarily at VSH from October
2006 through November 2007 answered the questionnaires. Please note that these
numbers differ slightly from the previous ones for petitions in Calendar Year 2007
alone because they include questionnaires from some patients who were involuntarily
medicated in 2006 but whose questionnaires did not arrive at DMH until calendar year
2007.

The Commissioner’s questions and the patients’ answers are as follows:
1. Do you think you were fairly treated even though the process is involuntary?

Yes: 6
No: 5

An additional two patients were uncertain. One of them checked the space between
“Yes” and “No” on the questionnaire with a very large and exaggerated check mark
without offering any clarifying information. The other patient stated that the process
was “not black or white—can’t say either” and added that he had “met with lawyers,
didn’t go [to court].”

Only one of the six patients who answered yes to this question explained his answer:
“I was manic + needed medications. | had delusions.” Four of the five patients who
answered “no” elaborated on why they considered the process unfair. One called the
injection an “invasive procedure—hostile action like a knife in the back.” Another
patient said, “I have never been a danger to myself or others.” She thought that her
attorney should have moved to vacate the order for medication and that hospital staff
should have considered an alternative treatment such as talk therapy. The third patient
stated, “I think | should have got my freedom. | think I should have been able to leave
the hospital.” Finally, the fourth patient said that she did not go to court because she
felt hopeless, “it wouldn’t have made any difference.” In regard to hospital staff, she
felt that “it should have been ‘explained’ what was going to happen.” She felt
“hopeless” and “degraded,” accompanied by a “loss of independence.”

2. Do you think that the advantages and disadvantages of taking medications were
explained clearly enough to help you make a decision about whether or not to take
them?

Yes: 9
No: 4

None of the respondents elaborated on their answers to this question.
3. Why did you decide not to take psychiatric medications?

Ten patients responded to this question and three left the space blank. Among the ten
patients who responded, three mentioned the side effects of psychiatric medications as



their primary reason for not wanting to take them. The seven remaining reasons are
each unique to the respondent:

« “Because | don’t have a mental illness.”

s “Because | had delusions + | was bipolar.”

s “They [psychiatric medications] were not working and the new ones tried at the
time were not effective enough.”

< “l thought I might die from taking the medications.”

% Memories of child abuse

¢ Homelessness

% Court

4. Now that you are on medication, do you notice any differences between the times
you are taking your medications and the times you are not?

Yes: 9
No: 4

Most of the kinds of change noted by the nine respondents who answered yes to this
question were positive or beneficial. One of the nine patients who answered yes
offered the general statement that “I feel much better with medications that work.”
Four others mentioned clearer thinking explicitly, accompanied by other improvements
such as being calmer, being able to understand better, experiencing fewer side effects
with new medications, and not being verbally disorganized. One of the patients who
was “thinking clearer” noted that he was “still drowsy,” however. Another two
patients mentioned changes that could be regarded as both positive and negative. One
was “more relaxed but un[a]ware consciousely [sic],” while the other had “racing
thoughts, more talking, increased dreams.”

Two of the nine patients answering yes to this question noted negative changes and
none that were positive. One patient was experiencing “tremors and muscle spasms,
blurred vision and dizziness not to mention constipation. Dry mouth and a wooden
feeling that prevents my functioning.” The second patient felt “groggy” and
“lethargic,” with heavy eyes. She said that she had “to go outside & smoke a cigarrette
[sic] & try to get fresh air outside, to try to wake up.”

None of the patients who answered no offered any additional information to clarify or
elaborate upon their responses.

5. Was anyone particularly helpful? Anyone could include staff at VSH or a
community mental health center, a family friend, a neighbor, an advocate, someone
else who is in the Vermont State Hospital—really, anyone.

Yes: 12
No: 1



The one respondent who answered no to this question did not give any further
information.

Who was helpful?

Of the twelve patients who answered yes, eight mentioned State Hospital staff and
sometimes named individual staff members. One of the eight patients also noted a
helpful staff member of one of Vermont’s designated agencies. Two of the remaining
four respondents who did not note the helpfulness of VSH staff mentioned friends, and
the other two respondents mentioned family members.

In what ways was he/she helpful?

The varied ways in which patients said that VSH staff were helpful included:
«+ Being “nice,” *

% Being “cordial, charming, polite”

+«+ Taking care of patients’ needs (“cosmetics etc.”)

%+ Offering moral support

+« Sending a patient who had been discharged a card: “It makes you feel that
you haven’t been forgotten”

«+ Serving shacks

% Being patient

« “Explain[ing] things”/explaining “ideas related to medication”

% Speaking in a “kind voice”

+«+ Making lots of phone calls to family

+« “Being firm about needing meds + not to rush recovery”

% Having conversation that “would boost self-esteem and make the day pass
better”

very nice,” really nice”

One DA staff member helped a patient with a community placement. One family
member was helpful by being encouraging to a patient. Another family member
“brought me smokes, clothes,” another patient wrote. A friend helped one patient with
clothes, while another was helpful by “jok[ing] around” and having a sense of humor.”

6. Do you have any suggestions for changes in the law called Act 114? Please
describe the changes you would like to see.

Seven of the twelve patients who answered the Act 114 questionnaire had comments to
offer here, but their concerns ranged widely and were not always limited to changes in
the law. The most straightforward suggestion came from the patient who stated
simply, “I would like to see the Act 114 scrapped.” Other issues and concerns that
were raised in this section included:

¢ The stigma attached to mental illness
¢ A recommendation for more judicial reviews



¢ More information/explanations about psychiatric medications and their side
effects in the larger context of life style, educational opportunity, “more factors
than just meds”

¢ A desire for more phone calls to family

¢ A strong feeling that “unconsentual [sic] drug use is fundamentally illegal”

¢ Determinations of threat to oneself or others should be well defined

¢ “FREEDOM of SPEECH should not be infringed upon”

¢ “Under detained/captive status one is stressed so de-escalation should be
achieved first through other means besides drug use”

¢ Transportation in sheriffs’ vehicles: “no need for handcuffs and shackles”

¢ A need for advocacy on the part of the Mental Health Law Project attorneys for
“clients who are not and have never been a danger to themselves or others”

¢ A need for alternatives to medication

¢ Concern over severe side effects such as diabetes and tardive dyskinesia

¢ “Modern courts need to understand the stigmas placed on patients deprived of
their right to jury trials and proper representation”

¢ A suggestion to put psychiatric medications in food because being medicated
involuntarily is traumatic

¢ Patients’ rights: “A criminal has more rights than a mentally ill person!”

Involuntary medication as cruel and unusual punishment

¢ Overall disagreement with the law: “There are more humane ways to go about

this”

“Is medication always the answer?”

¢ A need for help being on one’s own in the community

<&

<&

Input from Parents of an Individual Who Was
Involuntarily Medicated at VSH

The parents’ answers to the Commissioner’s questions have been edited so as not to
name individual staff at the Vermont State Hospital. Otherwise, the text below
reproduces the parents’ remarks verbatim, with capitalization, italics, and punctuation
marks as they appear in the typed responses that were submitted.

1. Were you involved in any way in the process of the medication hearing in court or
the administration of the medication at VSH? What was the process like for you?

Yes. As the parents and guardians of a now 22-year-old son with childhood onset
schizophrenia, we’ve been involved several times. The process was very variable.
The waits, measured in months, were all way too long. The torment of the hearing
depended on the judge. Some judges were fine. Others were not.

2. Do you understand and agree with your family member’s reasons for not wanting
to take psychiatric medications? Why or why not?
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NO. Our son thinks he does not need medication because he is unable to realize he is
sick. That is, he has severe agnosognosia. | know that agnosognosia is part of his
schizophrenia, so understand why he cannot help but misperceive.

3. What do you see happening when your family member does not take psychiatric
medications? What do you see happening when your family member is on
psychiatric medications?

When our son does not take antipsychotics he becomes psychotic and catatonic to
varying degrees, as well as more severely paranoid. He is dysfunctional at best and
dangerous when he gets in an “excited” phase.

When he is on antipsychotics he becomes functional, is not violent, and is able to
engage in some interpersonal interactions, though is still very adversely affected by the
disease.

4. Do you think your family member is better off after medications than before? In
what ways?

Yes! Once his doctor at VSH was finally able to get and keep meds in him
consistently with monthly antipsychotic injections, he became so vastly improved he
was well enough to be discharged after about a month. This was after being there for
about 9 months for this most recent hospitalization, during which time he was
repeatedly put in restraints and given short-acting injections for becoming violent due
to his untreated disease. On medication, he is now living on his own, speaks to family
for the first time in months, and found a job!

5. In retrospect, do you think that your family member was fairly treated even though
the procedure was involuntary? If you participated in the process at all, do you
think that you were fairly treated?

No. I do not think my son was fairly treated, but not because for 3 months meds were
given involuntarily. For most of his 10-month second admission to VSH he went
unmedicated thanks to the *“system.” After being there a month or two untreated, a
judge allowed involuntary meds. When that 90-day order expired, other judges would
not allow involuntary treatment and he deteriorated. | think this is unfair and a
violation of his right to appropriate medical care, just as it would not be right or “fair”
to not treat a 4-year-old for a serious disease if they said “no!”

In my opinion, it is unfair, immoral, and unethical to let anyone who is incapable of
understanding what is in their best interest, due to the condition of their brain, “decide”
if they get treated or left to rot and possibly die.

Many individuals tried to treat us well. Some did not. The system treated us unfairly.
His doctors were not allowed to treat him, even with our approval. We were not
allowed to speak in court and explain why he desperately needed treatment. Our very
well-informed opinions regarding our son’s illness and need for treatment were
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completely disregarded by some aspects and members of the legal system. (Not the
hospital lawyers)

One judge in “Family” Court in Waterbury refused to even hear the case, once all the
doctors, ourselves, etc. were in court, when she learned he had guardians. In her
personal opinion, unlike that of the prior judge, that meant it had to be heard in Probate
Court in Burlington. This cost us over $1,400.00 in lawyer fees and the probate judge
declined to order involuntary meds because by then he’d taken meds for a week or two.
Of course he stopped again after the hearing.

6. Do you think that any of the steps of the process were helpful? Which ones?
Why?

Learning new things always helps. The process helped me to learn about how unfair
our system is for people suffering from mental illnesses and the families who are trying
to help them. 1 also learned about some of the reasons for this: Well meaning, but
misguided lawyers who do not place the concept of legal rights in a reality-based
context and “consumer advocates,” who have had their own horrific experiences and
don’t understand that their misfortunes should not be what determines whether or not
people like our son get treated for schizophrenia.

7. Do you think that any of the hospital staff were particularly helpful? Who? And
why?

Yes: [VSH Social Worker] — Always there for us, always supportive and
encouraging, doing everything she could. [VSH Psychiatrists] — For all the hours
they spent trying to make it legal for them to help our son.

[Another VSH Psychiatrist] — For ultimately working magic by persuading our son to

agree to the monthly injections. (At that point he’d had so many “emergency” shots of
Haldol he was thinking a bit more clearly.) If hadn’t been able to
accomplish this, our son would undoubtedly still be at VSH unmedicated,;
intermittently catatonic, intermittently violent and thus put back in restraints, and
suffering constantly, in addition to endangering staff and costing the taxpayers.

8. Do you have any recommendations for changes in Act 114.

YES!!
Change the laws so that:

¢ If a patient is involuntarily committed to VSH (the only VT hospital that will
deal with this currently, which is another problem), an order for involuntary
medication, if needed in the opinion of the patient’s physicians, goes with the
package. Of course voluntary treatment is preferable and must be attempted
first, but the “spare tire” of involuntary needs to be readily available. Then far
fewer patients would spend months involuntarily incarcerated at VSH with no
medication and thus, for those like our son, no improvement.
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This is done in some other states, such as | believe, Massachusetts. So — It can be
done!

Of course, as is the case in other states that have commitment and involuntary
med hearings in the same time frame, there must be safeguards to protect
patients sfrom physician misdiagnosis and error. One example of such a
safeguard is having two or more psychiatrists evaluate the patient before the
hearing. It’s a scramble because the hearings can’t wait for more than a few
days, but my understanding is other states make it happen.

This probably isn’t part of Act 114 per se, but—If the patient is at VSH, have
the hearings there. It’s where the patients, doctors, and other staff are. It
should not be the judge’s personal preference that determines where the hearing
ends up being held. Patients, doctors, staff, and families should not be jerked
around from court to court like we were.

Input from VVSH Psychiatrists, Nurses,
and Psychiatric Technicians

The Commissioner’s questions and the responses from VSH staff were as follows:

1. How well overall do you think the protocol for involuntary psychiatric medication
works?

VSH staff expressed considerable dissatisfaction with the protocol, particularly around:

The length of time—usually measured in months—that it takes to be able to
administer psychiatric medication to patients through the Act 114 process.
Throughout all that time, patients are sick and getting sicker and the risks of
injuries to staff are rising.  According to one staff member, VSH has the
highest rate of staff injuries in the state and most of them are the result of
patients who are untreated.

The separation of a commitment hearing from a medication hearing—it would
be better if the two could be held together

The cumbersomeness of the whole process

90-day medication orders—because they are too short

The policy making VSH the only hospital in the state where involuntary
psychiatric medications in non-emergency situations can be given

2. Which of the steps are particularly good? Why?

All staff had difficulty coming up with an answer to this question. One offered the
observation that leeway for doctors to administer longer-acting medications under Act
114 is helpful.

3. Which steps pose problems?
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In addition to the objections already mentioned under question no. 1, above, State
Hospital staff expressed concerns in regard to:

¢ The courts’ usurpation, as VSH staff see it, of the power of doctors to prescribe
medications according to their best judgment about the clinical needs of their
patients

¢ Burdensome paperwork

Hospital staff also expressed dissatisfaction over the requirement for annual reports
from the Commissioner to the General Assembly. The staff have spoken up year after
year, they said, and they have not seen any changes or other response to their repeated
concerns in regard to Act 114. They have the feeling that no one is paying attention to
the issues they have raised.

4. What did you do to try to get these patients to take psychiatric medications
voluntarily before deciding to go the involuntary route through the courts?

Hospital staff agreed that the most effective means of persuading patients to take the
medications they need is to work with them daily to establish trust and some sort of
connection or common goal. Most patients want to get out of the Vermont State
Hospital, for example, and the doctors want them to be healthy enough to leave.
Establishing relationships with others important in patients’ lives is also helpful.
Others could include family members, friends, caregivers or other patients at VSH.

5. How long did you work with them before deciding to go through the courts?
Weeks, months, however long it takes—until the order comes through.

6. How helpful or unhelpful was it to be able to give the medications when you did?
In what way(s)?

Most patients at the State Hospital are there because their mental illness makes them a
safety risk, staff said. With medications, however, they can get well and leave the
hospital. The vast majority of patients respond well and get better quickly, they added.
Some patients, after starting on psychiatric medications, ask why the hospital took so
long to treat them. Families ask the same question, staff observed.

7. What do you think the outcome(s) would have been for the patients who were
medicated if they had not received these medications?

It is not easy to say. Many of the patients who refuse medications and eventually go
through the Act 114 process have a bad history of violence. It is possible that they
would be in Corrections instead. Or they might remain in VSH for a long time
because, without medications, they would not get well enough to be discharged. One
staff member asked if someone has a right to burden society with huge expense year
after year because of not wanting to take medications. These are issues that go beyond
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civil rights, she said. Additionally, people suffer more brain damage the longer they
go without medications.

8. Do you have any recommendations for changes in Act 114?

Shorten the Act 114 process

Link or combine commitment and medication hearings

Make it possible to issue medication orders for longer than 90 days

Remove judicial interference with medical practice/prescriptions

Let involuntary psychiatric medications in non-emergency situations be
administered in hospitals other than VSH

DUDUIDUIDUIDY

CONCLUSIONS
What Is Working Well

Medications and Hospital Staff

Nine out of the thirteen patients who answered the question about differences between
the times when they are taking psychiatric medications and times when they are not
noted positive changes with medication. The parents who responded to the
Commissioner’s questionnaire also wrote without equivocation about the benefits of
psychiatric medications.

Eight, or two-thirds, of the twelve patients who answered the question about helpful
people mentioned VSH staff as particularly helpful, and the ways in which they were
helpful were many and varied. The parents who answered the Commissioner’s
questions also noted several VSH staff who were particularly helpful to their son.

Opportunities for Improvement

Balancing Individual Choice and Opportunityfor Recovery with the State’s Respon-
sibility to Assure Individual and Community Safety

The individuals who responded to the Commissioner’s surveys make it amply clear
that opinions about the role of medications as part of the course of treatment for
someone with severe mental illness are diverse, even contradictory, and not given to
compromise or reconciliation. With the addition of involuntary treatment into the
other issues that make this process so complex, an inherent conflict remains between
the individual’s right to refuse medication and the state’s responsibilities for individual
and community safety.

The National Consensus Statement on Mental Health Recovery from the Center for

Mental Health Services (CMHS) of the Substance Abuse and Mental Health Services
Administration (SAMHSA) declares that “Mental health recovery is a journey of
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healing and transformation enabling a person with a mental health problem to live a
meaningful life in a community of his or her choice while striving to achieve his or her
full potential.” Core to the consensus statement are ten fundamental components of
recovery beginning with Self-Direction: *“By definition, the recovery process must be
self-directed by the individual, who defines his or her own life goals and designs a
unique path towards those goals.”

The Department of Mental Health’s opportunities for improvement, specific to the
implementation of Act 114, lie within exploring ways to maximize individual choice
whenever possible. The Vermont Futures Initiative, which is directed toward replacing
some of the capacities of the inpatient care setting at the Vermont State Hospital as
well as further development of new and more financially sustainable community
services is the state’s most significant attempt to provide more consumer choices for
adults with severe mental illness.

Shortening the Wait from Hospitalization to Psychiatric Medication

DMH research on the Act 114 process in 2007 through the end of September found
that the average time frames for the three major steps that must be completed for
patients are:

% 33 days from hospitalization to commitment hearing,

& 27 days from commitment hearing to application for involuntary medication,
and

& 26 days from the beginning of the medication application process to a decision
by the Family Court judge

The range of days for the third step of the Act 114 process was as few as thirteen to as
many as fifty-seven.

DMH and VSH can take administrative measures to reduce the amount of time
required for the middle step, from commitment to application for medication. (See
Appendix A.) To reduce the time frames of the first and third steps, however, we need
to work with the courts and legal counsel for patients. In doing so, we plan to engage
in additional research and further discussions with the administration, legislators, and
advocates to gain their support as we move ahead. In addition, DMH is talking to
representatives from the National Association of State Mental Health Program
Directors (NASMHPD) and expects to seek consultation from the Bazelon Center for
Mental Health Law in regard to proceeding without decreasing the legal protections
that people already have.
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APPENDIX A

Submission for the Report of the Deputy Commissioner of Health for Mental Health
Services on the Implementation of Act 114 at the Vermont State Hospital in 2006

January 31, 2007

Submitted by:
Thomas A. Simpatico, MD
Associate Professor of Psychiatry &
Director, Division of Public Psychiatry
Department of Psychiatry, University of Vermont College of Medicine
Medical Director, The Vermont State Hospital

(This proposal also appeared in the Act 114 report to the legislature on February 15,
2007.)

A long duration of untreated psychosis (DUP) is related to a poor course of illness for
persons who suffer from major psychotic illness, i.e. schizophrenia; shortening the period
of untreated psychosis is particularly important during the early stages of illness. DUP is
frequently prolonged by poor insight and cognitive deficits of individuals with major
psychotic illness and their concerns about medications. The DUP can also be prolonged
by the concerns of those in surrounding social and advocacy networks regarding
pharmacological treatment. (1)

Most patients with a first-episode of non-affective psychosis have a significant response
to antipsychotic treatment during the early phases of the illness. The majority of patients
experience a diminution of the severity of their psychosis to the point that violent
outbursts, suicidal ideation and action, thought disorganization, hallucinatory experiences
and delusional preoccupations become less of a barrier to their ability to engage in other
forms of treatment and move toward recovery. This diminution in psychosis is most
robustly seen in persons who have a later onset of psychosis, have had better pre-morbid
social functioning, and have had a shorter DUP. (2)

There is a trend for greater improvement in functional status and quality of life in
programs that provide early, phase-specific multi-modal treatment (i.e. medication
management, social skills training, patient-inclusive treatment planning, and case
management). (3) Chronicity in psychotic illness (e.g. schizophrenia) is predictive of
higher economic burden that is borne by the patient and by society. Intervention
strategies that minimize the duration and severity of psychosis and include evidence-
based rehabilitation and recovery strategies tend to reduce the extent of the disability. (4)

Vermont’s Act 114 has been in effect for approximately ten years with the primary
intention to foster non-coercive treatment for persons suffering from serious mental
illness. This intention should be applauded. However, any piece of legislation has
intended and unintended consequences. Under Act 114, the provision of due process
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regarding requests to treat patients with non-emergency psychotropic medication
(NEIPM) appears to take far longer than in any other jurisdiction nationally. (5) For
example, a recent in-house examination revealed that nine VSH patients whose
psychiatrists were seeking NEIPM accounted for over 2,500 bed days. This unintended
consequence of Act 114 continues to intensify the census crisis at VSH and negatively
impacts psychiatric patient care throughout Vermont.

The Vermont State Hospital is currently the only location in Vermont where NEIPMs
may be given. In another recent in-house review (5) the median length of time between
admitting a person and being able to treat them with NEIPM was 84 days, with a range
from 44-746 days (6). Anecdotal evidence suggests that during the time persons are
involuntarily hospitalized at VSH while awaiting their NEIPM determination, they
generally remain actively psychotic and may require the administration of restraints,
seclusion, or emergency involuntary medications in order to prevent them from harming
themselves or someone else. This trend is supported by existing research (7, 8). We are in
the process of examining existing information at VSH that will likely confirm these
results.

Protracted periods of untreated psychosis result in:

e Predictably longer recovery periods with lower subsequent baseline levels of
functioning

e Unnecessarily long lengths of stay in an involuntary hospital setting with
concomitant decline in ability to function in the community

e Avoidable injuries to patients and staff

e Unnecessarily frightening climates on treatment units intended to help persons
with serious mental illness reconstitute after an exacerbation of their illness and
move toward recovery

e Avoidable hardship for VSH staff who need to be held beyond their shifts in order
to maintain the staffing levels needed to provide as safe an environment as
possible

e Undue economic burdens on the patient and on society

e Exacerbation of Vermont’s inpatient psychiatric bed crisis

Recommendation:

I would propose a change in statute that would allow for the simultaneous petitioning of
the court for both involuntary hospitalization and non-emergency involuntary
psychotropic medications when necessary. An example of this would be an individual
that will likely not accept medication deemed necessary for their safe release from the
hospital. This simultaneous petitioning would not present an additional burden of
preparation by psychiatrists and attorneys because the content of the two petitions is
largely the same even though the standards for hospitalization and medication are
different. It would also allow for more efficient use of court time. The simultaneous
petitioning would reduce the duplication of fact finding that is relevant to both processes.
The court would also have the option of sequencing the proceedings one after the other,
with the involuntary medication hearing contingent on an order of involuntary
hospitalization.
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APPENDIX B

COMMENTS ON PROPOSALS TO SHORTEN THE LENGTH OF TIME TO
IMPLEMENT INVOLUNTARY NON-EMERGENCY MEDICATIONS

W.D. McMains, M.D.
Medical Director
Vermont Department of Mental Health

December 28, 2007

Act 114 has now been in effect for several years. Even though it was intended to be a
vehicle to allow treatment of individuals who are dangerous and psychotic outside the
Vermont State Hospital, this has proved to not be possible. It was anticipated that the
Designated Hospitals, which have psychiatric units and have been designated by the
Commissioner of Mental Health to admit individuals on an emergency involuntary basis,
would be able to assume this responsibility along with the VVermont State Hospital. One
of the primary reasons this has not occurred is due to the extraordinarily long time it takes
from admission to achieving a decision to treat people who are dangerous and psychotic.
In Vermont it takes almost three months on average from time of admission until the
decision is made. For an individual who has been admitted on an emergency
examination due to having a severe mental illness and being dangerous, the hospital is
only authorized to hold and not to treat the person, unless they are willing to accept
treatment. For a Designated Hospital to hold someone without treatment for this long
would mean a disruption of their ability to treat other patients admitted wanting care due
to the milieu disruption an untreated, very ill person can create. In addition, due to the
active treatment requirements of CMS and JCAHO, the hospital’s certificate to receive
Medicare and Medicaid payments is in jeopardy if they hold a person without active
treatment for even a short time, much less for three months. By the rules of CMS, the
payment for the entire hospital is in jeopardy, not just the psychiatric service. Thisis a
risk the hospitals can ill afford to take and be responsible providers of needed care to
their communities. The Futures plan calls for the Designated Hospitals to add capacity to
assume the acute inpatient care needs of the state hospital. Unless they can provide
treatments in a timely fashion, this part of the Futures plan is blocked.

In addition, Act 114 calls for efforts to minimize, even eliminate, the use of coercion in
caring for individuals with mental illnesses in this state. The prolonged time it takes to
make a decision for these individuals raises the question of whether it is less coercive to
hold someone for three months, locked up, without treatment, while working through the
process to make a decision to involuntarily treat, or to decrease the time to make this
decision, while respecting the process to weigh their civil rights against their treatment
needs. Vermont takes longer than any other state to work through this process. We can
and must take the time necessary to appropriately weigh the treatment needs against the
civil rights of psychotic individuals who are dangerous, but, as demonstrated by other
states, this can take much less time.
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There are other compelling reasons to shorten the time for making a decision to treat or
not and include:

e Delays in treating individuals with psychotic illnesses raise the risk of longer
episodes of acute illness, while early treatment with antipsychotic medications
predict better long-term outcomes, according to the Surgeon General’s report on
mental illnesses.

e Anti-psychotic medications have been demonstrated in numerous research articles
to be effective in treating the symptoms of psychosis, such as hallucinations and
delusions, decreasing aggression and preventing relapse of the illness.

e Lack of awareness of being ill is common with all forms of psychoses.

e Vermont has strong protections to insure only individuals who are psychotic and
dangerous receive involuntary medications. Individuals who have a mental
illness and are not dangerous do not and should not be forced to take medications.

e Vermont’s current process to authorize involuntary medications for dangerous,
psychotic individuals takes longer than any other state, leaving a person to suffer
untreated for three months on average.

e Psychotic individuals who are dangerous and untreated, even if hospitalized,
present a risk of harm to other patients in the hospital and to the staff, nurses and
doctors working there.

e Staff injuries are higher at VSH than in the corrections system.

e Vermont’s prolonged process to make a decision to treat is resulting in decreased
chances of recovery for the ill person.

e While clinically, for the above reasons, it is important to treat psychotic,
dangerous individuals as soon as possible, this needs to be balanced by a reliable
process to provide outside scrutiny in each decision in order to not be forcing
medications when not absolutely necessary. However the process should take no
more than three weeks.

The process can be shortened considerably if the court decision to commit to involuntary
hospitalization and the court decision to take involuntary medications occurs at the same
hearing. Further the time to have the commitment hearing takes on average 30 days after
admission. This can be shortened to no more than three weeks.

Even though there are few individuals for whom this applies, just 20 last year, it is a

critical few who Vermont can do better by, and for whom movement to a new system of
care envisaged by the Futures plan, is jeopardized by these long delays.
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APPENDIX C

COPIES OF TRIAL COURT OR SUPREME COURT
DECISIONS, ORDERS OR ADMINISTRATIVE
RULES INTERPRETING 84 OF ACT 114

Case #1: Decision on Petition for Involuntary Medication, Washington County
Family Court

Case #2: Amended Findings and Order Regarding Petition for Involuntary
Medication, Probate Court

Case # 3: Entry Order, State’s Motion to Clarify, Filed January 26, 2007

Case #4: Findings and Conclusions Re: Application for Continued Treatment and
Application for Involuntary Treatment

Case #5: Entry Order, Supreme Court Docket No. 2006-466
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FILED

| JAN 1 2 2007

STATE OF VERMONT e
WASHINGTON COUNTY i G

FsBY CIROUIT

)
In re— ) Washington Family Court
)

Docket No. F244-12-06 Wn-MH-IM

DECISION ON PETITION FOR INVOLUNTARY MEDICATION

A hearing was held on January 5, 2007 on the State’s petition for involuntary medication.
Assistant Attorney General Ira Morris represented the State. Attorney Laura Gans represented
who chose not to attend. The State presented evidence, and the attorneys
presented argument on the legal issue of whether the State has shown a basis for involuntary
medication given the willingness of the total guardians of; his parents, to pursue
giving consent to medication treatment,

Findings of Fact

—is 2 (N /o h2s had persistent schizophrenia for
approximately 22 years. He has lived throughout life with his parents inh

except during a few short periods. Throughout most of his adult life, he has been on anti-
psychotic medication.

—have maintained active involvement with their son’s condition

and psychiatric care over the years, and are knowledgeable about the various medications he has
been prescribed and their effect on his capacity to function and his mental state, On a few
occasions in the past several years,ﬂhas taken a “drug holiday.” At such times, he
has stopped taking anti-psychotic medication. The result has been deterioration of his
functioning and mental capacity and ability to care for himself. In 1999, the Chittenden Probate
Court judged him in need of a total guardian pursuant to 14 V.S.A. § 3069, and his parents were
appointed to be his guardians. They have total guardianship powers, including the power of §
3069(5) to consent to medical procedures on his behalf. They have maintained active -
myolvement with Dr. Steingard, his psychiatrist, throughout the period they have been guardians,
and have continued their familiarity and involvement with his condition and care, including
prescribed medications and their effect.

In 2006, —became subject to involuntary mental health treatment at VSH.
Most recently, on December 4, 2006, the State’s Application for Continued Treatment was
granted, authorizing involuntary treatment at VSH for one year. While at VSH, he has been

offered anti-psychotic medication regularly. He gets angry and walks away. He does not
acknowledge that he has a mental illness.
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His parents/guardians support treatment with anti-psychotic medication. They are willing
to request a hearing and seek judicial approval in probate court to consent to such treatment.’
They have not yet done so, as the State has taken the position in this case that such process is
irrelevant because the State has sought involuntary medication pursuant to 18 V.S.A. § 7624, and
that an involuntary medication order from this court is necessary despite any consent that might
be given by the guardians based on approval in probate court.

For this court to order involuntary medication under 18 V.S.A. § 7624, it must find facts
showing that all preconditions for involuntary medication are met, and must make “all possible
findings” by clear and convincing evidence. 18 V.S.A. §§ 7627(a), 7625(b). One of the findings
the court must make is thatﬂas “refused” prescribed medication. 18 V.S.A. §
7624(a). The question presented 1s whether the court can find such refusal when there are
guardians with the legal capacity to consent to such medical treatment, who are ready, willing,

and able to discuss such treatment with the VSH doctor, and to seek a probate court hearing to
obtain judicial approval for such consent.

This calls for the court to harmonize the statutes providing for guardianship of a mentally
disabled adult under Title 14 with the statutes providing for involuntary medication of a person

receiving involuntary mental health treatment under Title 18.

Conclusions of Law

have been appointed guardians based on a judicial finding o

incapacity to make medical decisions for himself (14 V.S.A. § 3068(f)), and are

guardians with the power to consent to medical treatment. When he is hospitalized, as he is now,

consultation with his physician and probate court approval are also required. See 14 V.S.A. §

3075(b). They have indicated their willingness to seek the probate court’s permission to provide
that consent. The State nevertheless considers their ability and willingness to provide consent
irrelevant to the issue of the medication of _ According to the State, despite the -
guardians’ offer to provide consent, it cannot act on such consent and is required by statute to
seek medication involuntarily pursuant to 18 V.S.A. § 7624. The State offers two rationales for
this reading of the manner in which the gnardianship and involuntary medication statutes interact
in a situation such as this.

First, the State argues that, while a guardian may consent or not consent to medication,
the involuntary medication statute is premised specifically on a “refusal,” and that “consent” is
not an issue at all. Its argument is that only a person who is committed for involuntary treatment
is subject to involuntary medication, and that once a person’s treatment is involuntary,
medication is no longer “consent based.” The State does not show a legislative intent to do away
with a person’s right to be free of invasion of the body in the form of medication treatment
without consent, Washington v. Harper, 494 U.S. 210, 229 (1990), nor does it demonstrate a
legislative intent to treat “refusal” as different from the opposite of “consent.” The ordinary

" 14 V.8.A. §3075 (b) provides that when a ward subject to a medical guardianship is admitted to a hospital for non-
emergency medical procedures requiring consent, “the guardian may give such consent upon the advice of the

treating physician and after obtaining permission of the probate court, after hearing, upon such notice as the court
may direct.”
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meanings of these terms suggest no meaningful distinction; nor is the court persuaded that the
involuntary atmosphere required under 18 V.S.A. § 7624(a)(1)—(3), as a predicate to an
involuntary medication proceeding somehow demonstrates that the issue of refusal differs from
the issue of consent.

All that an involuntary order does is commit the patient to the “care and custody [of the
commissioner] for the period specified.” 18 V.S.A. §7623. It does no more than place the
person involuntarily in a treatment environment; it does not remove the power to consent. The
fact of involuntary hospitalization does not reveal a per se inability to consent to all offers of
medical treatment at all times. See In re L.A., 2006 VT 118, 4 14 (“Involuntary medication is an
even further intrusion on a patient’s autonomy than involuntary commitment, and the standards
we have applied to commitment determinations are inapposite.”). Furthermore, the finding for
involuntary treatment is that the person’s mental illness causes the person to be dangelous to self
or others, not that the person lacks capacity to make decisions about medical treatment.” The
court is not persuaded that a refusal to accept medication differs from a lack of consent to accept
medication in any meaningful way. One consents to or refuses medication, or lacks capacity to
make a decision about medication. If a guardian provides the ward’s consent pursuant 14 V.S.A.
§ 3075(b) then there is no operative refusal to support a petition for involuntary medication. The

involuntary medication statute “only applies to patients who have refused medication.” /In re
L.A., 2006 VT 118, q 11.

The State also relies on the principle of statutory interpretation that favors dominance of a
more specific statute over a general one on the same subject matter where the two are dissonant.
In the State’s view, the involuntary medication statute specifically addresses the circumstance of
the State seeking to medicate an involuntarily committed person while the guardian consent
statute applies broadly to all types of non-emergency medical treatment. There is, however, no
conflict between the guardian consent statute and the involuntary medication statute. If the
guardian consents, then there is no refusal and no basis for involuntary administration of
medication. If the guardian does not consent, then there is a refusal and the involuntary
medication procedure may be invoked by the State to seek an override of the decision of the
guardian.

None of the statutory provisions relating to involuntary medication suggests any
legislative intent to have an involuntary medication proceeding supplant a guardian’s authority to
" consent to the otherwise involuntary medication of a ward. The involuntary medication statute
(Act 114) was adopted later in time and is silent about any effect on guardianship law, and the
guardianship statutes have subsequently been amended without mention of the involuntary
medication statute. This suggests, if anything, the intent to preserve rather than diminish the
guardian’s authority to consent, which has been, traditionally, the standard means of enabling
treatment of a person who does not have the capacity to make consent decisions for himself or

® By contrast, an involuntary guardianship for medical purposes requires specific judicial findings by clear and
convincing evidence that the person is mentally ill and unable to meet his/her needs for medical care without the
supervision of a guardian. 14 V.S.A. § 306, § 3068 (f), §3069 (a) & (b)(5). In a voluntary guardianship, the person
granting medical powers must appear before the court, which must find that the person is not mentally ill at the time
the power is conferred, and the person must specify that the power includes consent to medical treatment pursuant to
§3069 (5). 14 V.S.A. § 2671. These procedures provide more judicial oversight than the execution of an advance
directive, 18 V.S.A. §9703.
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herself. See Sell v. United States, 539 U.S. 166, 182 (2003) (“Every State provides avenues
through which, for example, a doctor or institution can seek appointment of a guardian with the
power to make a decision authorizing medication—when in the best interests of a patient who
lacks the mental competence to make such a decision.).

The legislature clearly preserved the function of a guardianship in the similar situation in
which a person may be under guardianship and also has executed an advance directive.
Generally, an advance directive executed prior to the appointment of a guardian remains in effect
despite the guardianship. 18 V.S.A, § 9711(g). However, the guardian may override the
advance directive if the probate court expressly so orders. Id.; see also Hargrave v. Vermont,
340 F.3d 27, 31 (2d Cir. 2003) (describing essentially the same practice under the now repealed
durable power of attorney statute). Consistent with Hargrave, the State presumably may seek
the appointment of a guardian if one does not already exist to override an advance directive in
circumstances otherwise warranting involuntary medication.

Respecting a duly appointed and authorized guardian’s authority to consent is most likely
to protect a ward’s interests more strongly than ignoring the guardianship. See Hargrave, 340
F.3d at 37 (describing, in analogous circumstances, the guardian as added security for protection
of the ward’s interests). First, the guardian cannot give consent without first having consulted
with the patient’s doctor, and obtaining approval in probate court after a hearing. Thus, the
psychiatrist at VSH, in developing a suitable medication plan, receives the benefit of the
guardian’s long term familiarity with the patient’s personal medical and non-medical history and
needs. Treating the guardian as irrelevant can easily mean that the guardian, who may have a
wealth of information, is not consulted, and does not have the opportunity to work together with
the VSH doctor for the patient’s benefit.> Compare the circumstances of this case to those of
Washington v. Harper, 494 U.S. 210, 231 (1990) (observing that an inmate-patient’s interests are
probably better served by allowing the decision to deliver psychiatric medication to be made by
medical professionals rather than a judge).

The probate court review provides the same level of accountability through judicial
scrutiny as the involuntary medication procedure provides, and may be preferable in that the
probate judge, who supervises the guardianship for all its purposes over a period of time, is likely
to have greater familiarity with the background and parties. Respect for the authority of the
guardian to consent should not cause undue delay, as access to probate court is readily available.
The time-to-decision should not be any longer than it takes to complete the steps required under
Act 114. The patient/ward has a right to counsel in the probate court proceeding. 14 V.S.A. §
3065.

Seeking a guardian’s consent prior to invoking the involuntary medication process also
comports with the unambiguous legislative policy “to work towards a mental health system that
does not require coercion or the use of involuntary medication.” 18 V.S.A. § 7629(c). The
involuntary medication statute is predicated on the patient’s refusal of medication and expressly
contemplates the exercise of the State’s power to coerce a patient into receiving medication. A
ward, whose guardian has properly consented to medication, may physically resist medication,

* It appeared at the hearing thatF treating physician obtained information about the patient’s history
from by listening to her evidence aé téial, rather than having consulted with her prior to the hearing.



but does so only from a position of incapacity, not from a position of informed consent or
refusal. The guardian has the legal authority to provide informed consent or refuse medication
treatment. If the guardian provides proper consent in the manner provided by law, the decision
to be medicated was not coerced, as the guardian was free to refuse.* If the guardian does refuse,
then the involuntary medication procedure remains available.

Legislative policy plainly favors limiting involuntary non-emergency medication to
circumstances in which voluntary medication is not possible. The guardianship process enables
a guardian to provide consent after a process that provides the patient with substantive and
procedural protections and avoids coercive action by the State. — guardians are
willing to pursue that mechanism. The State’s unilateral preference for involuntary medication
over voluntary medication is unnecessarily coercive and squarely conflicts with legislative policy
and the law of guardianships.

For the foregoing reasons, as of the date of hearing, the State has not shown that the duly
authorized guardians have refused medication treatment, Thus, it has not shown a basis for
further consideration of its petition for involuntary medication.

Given this conclusion, the court declines to rule on the State’s request to take judicial
notice of the factual findings in the December 4, 2006 decision of the court. Because the
substantive issue to which such evidence might be relevant is no longer before the court, the
request has become moot.

Order
For the fpregoing reasons,
1. The request to take judicial notice of the December 4, 2006 findings of factis
dismissed as moot, and
2. The petition for involuntary medication is denied without prejudice to renew

upon an offer of proof of refusal by the guardians.
Dated at Montpelier, Vermont this 11" day of January 2007.
YWy YL Jownln S

Mary Mﬂ}:s Teachout
Superior Court Judge

In the case of a voluntary guardianship, the policy of non-coercion is advanced in a manner similar to that in the
advance directive situation, as the person has selected in advance his or her own substitute decision-maler.
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MAR -5 2pp7
STATE OF VERMONT

WASHINGTON COUNTY i o S vemiony

)
In re — ) Washington Family Court

) Docket No. F244-12-06 Wn-MH-IM

AMENDED DECISION ON PETITION FOR INVOLUNTARY MEDICATION

A hearing was held on January 5, 2007 on the State’s petition for involuntary medication.
-Assistant Attorney General Ira Morris represented the State. Attorney Laura Gans represented
who chose not to attend. The State presented evidence, and the attorneys
presented argument on the legal issue of whether the State has shown a basis for involuntary
medication given the willingness of the total guardians of — his parents, to pursue
giving consent to medication treatment.

Findings of Fact

— who has had persistent schizophrenia for
approximately 22 years. He has lived throughout life with his parents mh

except during a few short periods. Throughout most of his adult life, he has been on anti-
psychotic medication.

VRN |- < maintained active involvement with their son’s condition
and psychiatric care over the years, and are knowledgeable about the various medications he has
been prescribed and their effect on his capacity to function and his mental state. On a few
occasions in the past several years,ﬁws taken a “drug holiday.” At such times, he
has stopped taking anti-psychotic medication. The result has been deterioration of his
functioning and mental capacity and ability to care for himself. In 1999, the Chittenden Probate
Court judged him in need of a total guardian pursuant to 14 V.S.A. § 3069, and his parents were
appointed to be his guardians. They have total guardianship powers, including the power of §
3069(5) to consent to medical procedures on his behalf. They have maintained active
involvement with Dr. Steingard, his psychiatrist, throughout the period they have been guardians,

and have continued their familiarity and involvement with his condition and care, including
prescribed medications and their effect.

In 2006,—became subject to involuntary mental health treatment at VSH.
Most recently, on December 4, 20006, the State’s Application for Continued Treatment was
granted, authorizing involuntary treatment at VSH for one year. While at VSH, he has been

offered anti-psychotic medication regularly. He gets angry and walks away. He does not
acknowledge that he has a mental illness.

W TR T T T e e e o
LS A
N ) “’

i

o LOMAR 12 2007 )



His parents/guardians support treatment with anti-psychotic medication. There is no
evidence that they are unwilling to seck authority to give consent by obtaining permission from
the probate court.' They have not done so, as the State has taken the position in this case that
such process is irrelevant because the State has sought involuntary medication pursuant to 18
V.S.A. § 7624, and that an involuntary medication order from this court is necessary despite any
consent that might be given by the guardians based on approval in probate court. The evidence
shows that the parents/guardians are willing to cooperate with the legal processes that are
necessary to make it possible for their son to receive medication treatment.

For this court to order involuntary medication under 18 V.S.A. § 7624, it must find facts
showing that all preconditions for involuntary medication are met, and must male “all possible
findings” by clear and convincing evidence. 18 V.S.A. §§ 7627(a), 7625(b). One of the findings
the court must make is that*has “refused” prescribed medication. 18 V.S.A. §
7624(a). The question presented is whether the court can find such refusal when there are
guardians with the legal capacity to consent to such medical treatment who are in a position to
discuss such treatment with the VSH doctor, and to seek a probate court hearing to obtain
judicial approval for such consent. '

This calls for the court to harmonize the statutes providing for guardianship of a mentally
disabled adult under Title 14 with the statutes providing for involuntary medication of a person
receiving involuntary mental health treatment under Title 18.

Conclusions of Law

have been appointed guardians based on a judicial finding o
incapacity to make medical decisions for himself (14 V.S.A. § 3068(f)), and are
guardians with the power to consent to medical treatment. When he is hospitalized, as he is now,
consultation with his physician and probate court approval are also required. See 14 V.S.A. §
3075(b). They have indicated their willingness to cooperate with legal processes necessary to
obtain authority for medication. The State nevertheless considers their ability and willingness to
provide consent irrelevant to the issue of the medication of — According to the
State, it cannot act on such consent and is required by statute to seek medication involuntarily
pursuant to 18 V.S.A. § 7624. The State offers two rationales for this reading of the manner in
which the guardianship and involuntary medication statutes interact in a situation such as this.

First, the State argues that, while a guardian may consent or not consent to medication,
the involuntary medication statute is premised specifically on a “refusal,” and that “consent” is
not an issue at all. Its argument is that only a person who is committed for involuntary treatment
1s subject to involuntary medication, and that once a person’s treatment is involuntary,
medication is no longer “consent based.” The State does not show a legislative intent to do away
with a person’s right to be free of invasion of the body in the form of medication treatment
without consent, Washington v. Harper, 494 U.S. 210, 229 (1990), nor does it demonstrate a

'14 V.S.A. §3075 (b) provides that when a ward subject to a medical guardianship is admitted to a hospital for non-
emergency medical procedures requiring consent, “the guardian may give such consent upon the advice of the
treating physician and after obtaining permission of the probate court, after hearing, upon such notice as the court
may direct.”
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legislative intent to treat “refusal” as different from the opposite of “consent.” The ordinary
meanings of these terms suggest no meaningful distinction; nor is the court persuaded that the
involuntary atmosphere required under 18 V.S.A. § 7624(a)(1)—(3), as a predicate to an
involuntary medication proceeding somehow demonstrates that the issue of refusal differs from
the issue of consent.

All that an involuntary order does is commit the patient to the “care and custody [of the
commissioner] for the period specified.” 18 V.S.A. §7623. It does no more than place the
person involuntarily in a treatment environment; it does not remove the power to consent. The
fact of involuntary hospitalization does not reveal a per se inability to consent to all offers of
medical treatment at all times. See /n re L.A., 2006 VT 118, § 14 (“Involuntary medication is an
even further intrusion on a patient’s autonomy than involuntary commitment, and the standards
we have applied to commitment determinations are inapposite.”). Furthermore, the finding for
involuntary treatment is that the person’s mental illness causes the person to be dangerous to self
or others, not that the person lacks capacity to make decisions about medical treatment.” The
court is not persuaded that a refusal to accept medication differs from a lack of consent to accept
medication in any meaningful way. One consents to or refuses medication, or lacks capacity to
make a decision about medication. If a guardian provides the ward’s consent pursuant 14 V.S.A.
§ 3075(b) then there is no operative refusal to support a petition for involuntary medication. The

involuntary medication statute “only applies to patients who have refused medication.” In re
L.A.,2006 VT 118, § 11.

The State also relies on the principle of statutory interpretation that favors dominance of a
more specific statute over a general one on the same subject matter where the two are dissonant.
In the State’s view, the involuntary medication statute specifically addresses the circumstance of
the State seeking to medicate an involuntarily committed person while the guardian consent
statute applies broadly to all types of non-emergency medical treatment. There is, however, no
conflict between the guardian consent statute and the involuntary medication statute. If the
guardian consents, then there is no refusal and no basis for involuntary administration of
medication. If the guardian does not consent, then there is a refusal and the involuntary

medication procedure may be invoked by the State to seek an override of the decision of the
guardian.

None of the statutory provisions relating to involuntary medication suggests any
legislative intent to have an involuntary medication proceeding supplant a guardian’s authority to
consent to the otherwise involuntary medication of a ward. The involuntary medication statute
(Act 114) was adopted later in time and is silent about any effect on guardianship law, and the
guardianship statutes have subsequently been amended without mention of the involuntary
medication statute. This suggests, if anything, the intent to preserve rather than diminish the
guardian’s authority to consent, which has been, traditionally, the standard means of enabling

? By contrast, an involuntary guardianship for medical purposes requires specific judicial findings by clear and
convincing evidence that the person is mentally ill and unable to meet his/her needs for medical care without the
supervision of a guardian. 14 V.S.A. § 306, § 3068 (f), §3069 (a) & (b)(5). Ina voluntary guardianship, the person
granting medical powers must appear before the court, which must find that the person is not mentally ill at the time
the power is conferred, and the person must specify that the power includes consent to medical treatment pursuant to

§ 3069 (5). 14 V.S.A. § 2671. These procedures provide more judicial oversight than the execution of an advance
directive. 18 V.S.A. §9703.
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treatment of a person who does not have the capacity to make consent decisions for himself or
herself. See Sell v. United States, 539 U.S. 166, 182 (2003) (“Every State provides avenues
through which, for example, a doctor or institution can seek appointment of a guardian with the
power to make a decision authorizing medication—when in the best interests of a patient who
lacks the mental competence to make such a decision.).

The legislature clearly preserved the function of a guardianship in the similar situation in
which a person may be under guardianship and also has executed an advance directive.
Generally, an advance directive executed prior to the appointment of a guardian remains in effect
despite the guardianship. 18 V.S.A. § 9711(g). However, the guardian may override the
advance directive if the probate court expressly so orders. Id.; see also Hargrave v. Vermont,
340 F.3d 27, 31 (2d Cir. 2003) (describing essentially the same practice under the now repealed
durable power of attorney statute). Consistent with Hargrave, the State presumably may seek
the appointment of a guardian if one does not already exist to override an advance directive in
circumstances otherwise warranting involuntary medication.

Respecting a duly appointed and authorized guardian’s authority to consent is most likely
to protect a ward’s interests more strongly than ignoring the guardianship. See Hargrave, 340
F.3d at 37 (describing, in analogous circumstances, the guardian as added security for protection
of the ward’s interests). First, the guardian cannot give consent without first having consulted
with the patient’s doctor, and obtaining approval in probate court after a hearing. Thus, the
psychiatrist at VSH, in developing a suitable medication plan, receives the benefit of the
guardian’s long term familiarity with the patient’s personal medical and non-medical history and
needs. Treating the guardian as irrelevant can easily mean that the guardian, who may have a
wealth of information, is not consulted, and does not have the opportunity to work together with
the VSH doctor for the patient’s benefit.’” Compare the circumstances of this case to those of
Washington v. Harper, 494 U.S. 210, 231 (1990) (observing that an inmate-patient’s interests are
probably better served by allowing the decision to deliver psychiatric medication to be made by
medical professionals rather than a judge).

The probate court review provides the same level of accountability through judicial
scrutiny as the involuntary medication procedure provides, and may be preferable in that the
probate judge, who supervises the guardianship for all its purposes over a period of time, is likely
to have greater familiarity with the background and parties. Respect for the authority of the
guardian to consent should not cause undue delay, as access to probate court is readily available.
The time-to-decision should not be any longer than it takes to complete the steps required under

Act 114, The patient/ward has a right to counsel in the probate court proceeding. 14 V.S.A. §
3065.

Seeking a guardian’s consent prior to invoking the involuntary medication process also
comports with the unambiguous legislative policy “to work towards a mental health system that
does not require coercion or the use of involuntary medication.” 18 V.S.A. § 7629(c). The
involuntary medication statute is predicated on the patient’s refusal of medication and expressly
contemplates the exercise of the State’s power to coerce a patient into receiving medication. A

* It appeared at the hearing ~that— treating physician obtained information about the patient’s history
ﬁ'om_by listening to her evidence at trial, rather than having consulted with her prior to the hearing.
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ward, whose guardian has properly consented to medication, may physically resist medication,
but does so only from a position of incapacity, not from a position of informed consent or
refusal. The guardian has the legal authority to provide informed consent or refuse medication
treatment. If the guardian provides proper consent in the manner provided by law, the decision
to be medicated was not coerced, as the guardian was free to refuse.” If the guardian does refuse,
then the involuntary medication procedure remains available.

Legislative policy plainly favors limiting involuntary non-emergency medication to
circumstances in which voluntary medication is not possible. The guardianship process enables
a guardian to provide consent after a process that provides the patient with substantive and
procedural protections and avoids coercive action by the State. ||| IR cuardians are
willing to pursue that mechanism. The State’s unilateral preference for involuntary medication
over voluntary medication is unnecessarily coercive and squarely conflicts with legislative policy
and the law of guardianships.

For the foregoing reasons, as of the date of hearing, the State has not shown that the duly
authorized guardians have refused medication treatment. Thus, it has not shown a basis for
further consideration of its petition for involuntary medication.

Given this conclusion, the court declines to rule on the State’s request to take judicial
notice of the factual findings in the December 4, 2006 decision of the court. Because the
substantive issue to which such evidence might be relevant is no longer before the court, the
request has become moot.

Order
For the foregoing reasons,
1. | The request to take judicial notice of the December 4, 2006 findings .of factis
dismissed as moot, and
2. ‘The petition for involuntary medication is denied without prejudice to renew

upon an offer of proof of refusal by the guardians.
Dated at Montpelier, Vermont this 2" day of March 2007.

Mary Mﬂﬂs Teachout
Superior Court Judge

In the case of a voluntary guardianship, the policy of non-coercion is advanced in a manner similar to that in the
advance directive situation, as the person has selected in advance his or her own substitute decision-maker,
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Case 2

._ v——- e

STATE OF VERMONT PROBA l COUR
CHITTENDEN COUNTY, SS. DOCKET NO. 11822

rE: GUARDIANSHTIP oF

AMENDED FINDINGS AND ORDER REGARDING PETITION
FOR INVOLUNTARY MEDICATION

The above referenced matter came before the court on March 27, 2007, for | hearing of'a
petition for involuntary medication. Petitioncrs ||| GG_gG o —wuc
present without counscl. | | MR s not present, but he was represented by Attorney
Laura Gans. Attorneys Kristin Johnson Chandler and Jessica Oski were present on behalf of the
Vermont Attorney General’s Office as spectators. Based upon the evidence presented and the
documentation submitted in support of the Petition, the court finds as follows:

Findings of Fact

" is o (R > cscntly residing at the

Vermont State Hospital in Waterbury, Vermont, as the result of an involuntary commitment
order issued on July 26, 2006. suffers from a mental illness, schizophrenia, which
affects his ability to organize his thoughts as well as his thought content. The current
hospitalization arosc because he was experiencing auditory and visual hallucinations and
threatening his parents. He does not belicve he suffers from a mental illness, but is exhibiting
behavior consistent with severe cognitive disability. vill not speak with his
parents because he believes they are demons, and he has threatenced to cut his mother into little
picces. He carries a pair of sncakers around with him which he believes is his wifc and with
whom he converses regularly. is also presently refusing to bathe and sits in his
own fecal matter. More recently, on December 4, 2006, the State’s Application for Continued

Treatment was granted, authorizing involuntary treatment at the Vermont State H()bpltdl forone
year.

While at the hospital, —haq been offered anti-psychotic medication regularly.
Te has consistently refused the medication because he does not belicve he has a mental illness.

I[c is unablc to discuss the risks and benefits of medication. is not a religious
person, and it does not appear that his resistence to medication is based upon any particular
religious belief. His refusal to take prescribed medication has not led to a significant clinical
improvement in his mental state within the past year. docs not have an cxisting
advance directive in place, and he was determined to be incapable of making medical decisions
on his own behalf during involuntary guardianship proceedings held in this court in F cbruary of
1999. There is no evidence of his opinion concerning the use of anti-psychotic medication prior
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to the initial guardianship, but it has been at least a decade since he was competent to rationally
consider the options available to him.

Eight years ago, this court found that || | | R 2cked the ab ility to make medical

decisions and appreciate their consequences. At that Umc—pal ents -zmd

were appointed as their son’s legal guardians with those powers sct forth in 14
V.S.A.3069(b) (1)-(4)& (6), plus the authority to make medical decisions for the ward in
accordance with 14 V.S A, 3069(b)(5), subject to the legal and constitutional limits of that
section. The Co-Guardians have faithfully fulfilled their responsibilitics as co-guardians for their
son for the past eight years. They have (iled timely annual accountings and personal status
reports and have maintained involvement with their son’s pcxsonal psychiatrist, social workers,
and the treating psychiatrist al the Vermont State Hospital. They arc familiar with their son’s
psychiatric condition, including prescribed medication. At the present time — i3
quite estranged from his parents. '

The Guardians believe that proper medication would assist — In organizing
his thoughts and would reduce his gencrally high fear level, most likely to the point where he
could live outside the hospital. —tcstlﬁu that when her son was taking his
medication he was able to live in their home, ride public tr ansportation, bathe himself, grocery
shop, wash his clothing, and basically function normally within the community. None of these
activities are presently possible for— and without medication there is little

likelihood of improvement in (| R condition.

has taken mostly Clozapine over the years with good results. This ,
medication cannot be given involuntarily. Results from other anti- -psychotics have not been as
successful WIth— but Dr. Munson has proposed alternative treatments, including
Olanzapine, Risperidone, and Ziprasidone, which appear to be promising. Although each of
these drugs present a risk of sidc effects, they can be appropriately treated and minimized with
proper medication management, including Lorazepam, trade name Ativan, and Benztropine,
trade name Cogentin. Should significant side effects become apparent, treatment would be
immediately terminated. The Co-Guardians are willing to consult with and take the advice of the
Ward’s treating physician and psychiatrist with regard to the proper drugs and dosages for their
son. There are no known alternatives to the anti-psychotic medications being sought for

S - 0is time.

The Co-Guardians support treatment of— with anti-psychotic medication.
They have not previously sought permission from the probate court for involuntary treatment
because the State has maintained the position that such process would be irrelevant, ar guing that
an involuntary medication order from the family court pursuant to 18 V.S.A. 7624 is nccessa 'y
despite any consent that might be given by the co-guardians based on approval in probate court.

This matter bamc‘t fore the Washington County Family Court, Honorable Mary
Teachout presiding, on January 5, 2007, for consideration of the State’s Petition for Involuntary
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Medication. (Docket No. F244-12-06 Wn-MII-IM). In its Order dated March 2, 2007, the court
held that “nonc of the statutory provisions relating to involuntary medication suggest any
legislative intent to have an involuntary medication proceeding supplant a guardian’s authority Lo
consent to the otherwise involuntary medication of the ward.” Id. at p. 3. The court found that
respecting a duly appointed and authorized guardian’s authority to consent to medical treatment
is morc likely to protect a ward’s interest than ignoring the guardianship. The court noted that a
guardian cannot consent to medical treatment without first having consulted with the patient’s
doctor and obtaining approval from the probate court. “Ireating the guardian as irrelevant can
casily mean that the guardian, who may have a wealth of information, is not consulted and docs
not have the opportunity to work together with the VSH doctor for the patient’s benefit.” Id, p.4.
The court hcld in part, as follows:

“The involuntary medication process is predicated on the patient’s refusal of medication
and expressly contemplates the exercise of the State’s power o coerce a patient into receiving,
medication. A ward, whose guardian has properly consented to medicali tion, may physically resist
medication, but docs so only from a position of incapacity, not from a a position of informed
consent or refusal. The guardian has the legal authority (o provide informed consent or refuse
medication treatment. If the guardian provides proper consent in the manner provided by law,
the decision to be medicated was not coerced, as the guardian was frce to refuse. 1f the guardian
does refuse, then the involuntary medication procedure remains available.” Id. at p.4-5.

In responsc to the family court’s decision in this matter, cgal guardians

have petitioned this court for authorization to consent to involuntar medication, and the matter
is before the court for consideration of their request. ‘altomey and the Statc of

Vermont oppose the petition.

Conclusions of Law

The issuc is whethcr- co-guardians should have the authority to consent (o

the administration of anti-psychotic medication over his objection. belicves he is
not ill, and he appears to lack capacity to appreciate how some of his behaviors, such as
responding to hallucinations and being unable to engage in most meaningful activitics, are apt to
be signs of a mental illness. It is undisputed that— suffers from schizophrenia and
that his illness results in hallucinations. Thus, his refusal to take medication because he believes
that he is not mentally ill is complete fiction. There was no evidence offered regar ding
alternatives to anti-psychotic medication and no evidence offered hatﬁ has any
understanding of what it means (o refuse treatment. This court concludes that the Co-Guardians
in this concern have made reasonable efforts over the years to discuss potential medical
treatments with their son and have not been successful because he is unable to understand the
nature of his illness or its potential treatment. The Co-Guardians arc working with their son’s

physicians and attempting to implement their recommendations for treatment of’

debilitating illness, be hcvmgD it to b the appropriate course of action.
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' —attomcy has taken the position that, although —has been

determined to be incompetent to make medical decisions by a standard of clear and convincing
evidence in a probate court guardianship proceeding, the guardian may not seck authorization for
mvoluntary medication from the court that appointed him, and which continues to oversee the
case, but instead must petition the family court for authorization to consent to involuntary
medication on the ward’s behalll This process is confusing, time consuming, emotionally
draining, and contrary to process followed by other courts that have considered this issue.

Review of existing Vermont law and legal precedent in other stales supports a [inding

that the process set out in Title 18 should be limited to proceedings involving mental paticnts
who have not already been adjudicated incompetent by a probate court. “ attorney
contends that a patient’s right of sclf-determination when it comes to issues of medical treatment
1s best protected through the procedure set out in Title 18, However, other courts, including the
Washington Family Court in this matter, have found that where incompetence to make medical
decisions has already been determined by clear and convincing evidence in the probatc court and
a surrogate appointed for that very purpose, resorting to the procedure outlined in Title 18 is
unnecessary.

Statutory consideration also reveals that standards in involuntary commitment and
guardianship proceedings arc quite different. A person may be involuntarily committed for the
purpose of determining whether he is in need of treatment upon ainding by glcar and convincing

cvidence that he presents an immediate risk of serious injury to himself or others il not
restrained. 18 V.S.A. 7504. Sce alsol8 V.S.A 7620, 7T40H(17). Thege is no prerequisite finding
ol incompetence to make medical decisions on the patient’s own behal fin the context of this
proceeding. In the involuntary guardianship procedure, on the other hand, a determination of
incompetence is made in the probate court based on clear and convincing evidence that the

proposed ward is mentally disabled, which has been defined to be:

“(A) at least cighteen years of age; and
(B) mentally ill or mentally retarded; and
(C) unable to manage, without supervision of a guardian, some or all aspects of his or her
personal care of {inancial affairs;

(2) “Unable to managc his or her personal care” méans the inability, as evidenced by
recent behavior, to meet one’s needs for medical care, nutrition, clothing, shelter, hygienc or
safety so that physical injury, illness or discase has occurred or is likely to occur in the near
future. 14 V.S. AL § 3001 (1)&(2). (emphasis added).

The term “mentally ill” is defined as a substantial disorder of thought, mood, perception
orientation, or memory, any of which grossly impairs judgment, behavior, capacity to recognize
reality, or ability to met the ordinary demands of life. . . 14 V.S.A. § 3061 1(5).

3
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"The difference in the two proceedings was addressed by the Massachusetts Supreme
Court in Rogers v. Commissioner of Department of Mental Ifealth, 390 Mass. 489, 458 N.I:. 2d
308 (1983), where the court was asked to determine whether the involuntary commitment of a
mental patient is equivalent to a determination that he is incompetent to make treatment
decisions. The court determined that the procedures were not intended for the same purpose and
were not equivalent. “Mental patients not adjudicated incompetent have a constitutional right to
refuse (reatment in nonemergency situations, and the same right extends to incompetent patients,
for whom the treatment decision should be made by a guardian using a substituted judgment
standard.” 1d, at 453, citing Rogers v. Okin, 478 F.Supp. 1342, 1380-1389 (D.Mass. 1979).
A judicial finding of incompetency docs not deprive the ward of his right to choose or refuse
treatment . . . (T)he finding of incompetency merely means that the ward’s right will be exercised
by the guardian on the ward’s behall. . . > Matter of Guardianship of Ineram, 689 P.2d 1363,
1368 (Wash. 1984). '

In considering the question of consent to involuntary medication in the context of civil
commitment proceedings, Massachusetts courts have found that civil commitment proceedings,
in which the standard for hospitalization is an adjudication of risk of physical harm to the
individual or others, as is the case in Vermont, yields no ruling on the patient’s competence to
make medical decisions on his own behalf. The court in Rogers stated; “Put simply, such a
commitment is for public safety purposes and does not reflect lack of judgmental capacity.” Id,
al p.496. A person may be competent to make some decisions, but not others. Matter of Moc,
385 Mass. 555, 567-5608, 432 N.I. 2d 712 (1982). “A determination ol incompetence, on the
other hand, is made by judge who appoints a guardian only afler he finds the person incapable of
taking care of himself by rcason of mental illness.” Rogers, 1d at p.496. Thus a person
diagnoscd as mentally ill and committed to a mental institution is still considered to be
competent to manage his personal affairs. Rogers, Id at p. 498 (citations omitted). The court
further concluded that competency and substituted judgment determinations may take place in
the probale court, superior court, or in the juvenile court, but whatever the forum, the patient
must be found incompetent before a judge may make a substituted judgment decision and,
whenever possible, proceedings should be consolidated. Rogers, 498 (citations omitted). The
conclusions of the Massachusetts courts arc consistent with the statutory language and standards
in Vermont’s involuntary medication statute and Vermont’s involuntary guardianship statutc.

Before a guardian may be appointed in an involuntary guardianship proceeding, several
safeguards must be implemented to protect the rights of the respondent. The probate court must
appoint legal counsel for the ward and obtain an independent psychological evaluation from a
qualified mental health professional to address the nature and degree of the respondent’s
disability, if'any, and the level of the respondent’s intellectual, developmental, and social
functioning. 14 V.S.A. 3067. The evaluation is admissible in evidence at the hearing if the
person who prepared the evaluation is available for the hearing or subjecet to service of subpocna.
14 V.S.A. § 30068 (c). The evaluation must contain recommendations, with supporting data,
regarding those aspects of the respondent’s personal care and {inancial affairs which the

respondent can manage without supervision or assistance and set forth those powcers and dutics
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which should be given to the guardian. 14 V.S.A. § 3067(2). A full hearing is held at which the
Ward is represented by counsel, and a guardian ad litem may be appointed on the ward’s behal !,
14 V.S.A.§ 3066, Il'a guardian is ultimately appointed, the guardian must file an annual
personal status report and, if financial powers are awarded, an annual financial accounting must
also be filed with the court. 14 V.S.A. § 3076. The ward is reminded cvery year that he may
petition for modification or termination of the guardianship at any time if he is dissatisfied with
the services of his guardian or believes that a guardian is no longer necessary. 14 V.S AL §3078.
The record in this guardianship refleets compliance with all the above requircments.

[n addition to the foregoing procedural protections, if a guardian is awarded authority to
consent to medical decisions on the ward’s behalf in accordance with 14 V.S.A. 3069(b)(5), the
guardian must return to the probate court for further authorization to consent to “nonemergency
surgery or other nonemergency medical procedures requiring consent. The guardian may give
such consent upon the advice of the treating physician and after oblaining permission of the
probate court, after hearing, upon such notice as the court may direct.” 14 V.S A, 3075(b). Given
the procedural safcguards in place before a guardian may consent (o involuntary medical
treatment through the probate court, guardians are understandably confused when required to
petition the family court for authorization to consent to anti-psychotic medication on behalf of
their ward.

- attorney argues that because there are no statutory criteria set out in 14
V.S.A. § 3075(b) governing the findings a probate court must make in cach hearing, the

proceeding is, ipso facto, defective. This court does not find that argument compelling. The fact
that Section 3075 is silent on what standards the court should use in deciding whether to allow
mmvoluntary medication does not leave the court without direction. Other courts have established
guidelines in response to this question. Sce Guardianship of Roe, 383 Mass. 415,421 N.E. 2d 40
(1981), Rogers v. Commissioner of Dept. of Mental Health Mass., 390 Mass. 489,458 N.E. 2D
308 (1983), Guardianship of Edward B. Weedon, 409 196, 565 N.Ii. 2d 432 (1991). Moreover,
Vermont enacted a statute governing use of advance directives for health care in July 0of 2005 in
which standards governing the exercise of substituted judgment are clearly sct out. 18 V.S.A.

7911(d)(1). These substituted judgment criteria are instructive in the present proceedings.

When making a determination concerning medical treatment in accordance with an
Advance Directive, the agent must consider the following;

“After consultation with the principal, to the extent possible, and with the principal’s
clinician and any other appropriate health care providers and any individuals identified in the
advance directive as those with whom the agent shall consult, the agent shall make health care
decisions by attemplting to determine what the principal would have wanted under the
circumstances. In making the determination, the agent shall consider the following;

(A) the principal’s specific instructions contained in an advance directive to the exient
those directions are applicable;
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(B) the principal’s wishes expressed to the agent, guardian, health care provider, since or
prior to the execution ol an advance directive, if any, to the extent those cxpressions are
applicable; or

(O)the agent’s knowledge of the principal’s values or religious or moral belicfs;

(2) Il the agent cannot determine what the principal would havé wanted under the
circumstances, the agent shall make the determination through an assessment of the principal’s
best interests. When making a decision for the principal on this basis, the agent shall not
authorize the provision or withholding of health care on the basis of the principal’s economic
status or preexisting, long-term mental or physical disability.

(3) When making a determination under this subsection, the agent shall not consider the
agent’s own interests, wishes, values, or beliefs.” 18 V.S.A. § 791 1(d)(1)&(2)

In addition to the foregoing considerations, several Massachusclts cases have established
factors to be considered by the probate court when ruling on questions of substituted Judgment in
involuntary medication cascs, as follows: '

(1) The ward’s expressed preferences regarding treatment.
(2) The ward’s religious beliefs.

(3) The impact upon the ward’s family.

(4) The probability of adverse side effects.

(5) The conscquences if treatment is refused.

(6) The prognosis with treatment.

Following an analysis of the forgoing factors, the judge must decide whether the
substituted judgment of the incompetent would be to accept or reject treatment. If the
determination is to accept treatment, the judge is to order its administration. Guardianship of
Roe, id. 432-434. 1 so ordercd, the substituted judgment treatment order must provide for
periodic review of the plan and the patient’s circumstances, as well as a termination date,
Guardianship of Edward B. Weedon, Id. at 201,

In reaching its conclusions in this matter, this court has considered the evidence presented
in light of the criteria set forth in 18 V.S.A § 9711, as well as the guidelines set out in Roe and
Rogers, Id. Under the first criterion, the ward has refused treatment based upon his belicf that he
is not mentally ill. There was no evidence introduced as to his preferences when he was
competent. In addition, because he does not believe that he is ill, he has not considered
alternative treatments. [e is unable to discuss the risks and benefits of treatment. Under the
second criterion, there was no evidence that the ward holds any religious beliefls that have
affected his refusal.

Considering the third criterion, the impact 0f=dctcrioraling condition on

his family has been significant. The prospect that he might regain the ability to leave the State
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hospital and live independently within the community with the administration of anti-psychotic
medication gives hope to the Petitioners in pursuing the present petition. No cevidence was
presented to support a finding that the Co-Guardians seek to authorize anti-psychotic medication
for their own convenience, {or purposes of discipline, or for the convenicnce of the staff at the
Vermont State Hospital. Indeed, as—sat in this court during the hearing on March
27,2007, she tearfully stated, “If he has to cut me into little picees in order to getl permission [or
the treatment he needs to get better, then he can go ahead and do it.”

Dr. Munson addressed the [ourth, {ifth and sixth criteria by way of alfidavit. The court
concludes that the value of Dr. Munson’s proposed treatment options and their potential side
clfects, as outlined in his affidavit of March 16, 2007, outweigh counsel’s procedural objections
to its admission. In considering the affidavit, the Court has relied upon V.R.E. 803(4), V.R.P.P.
43, and with reference to 14 V.S AL § 3068 (c), and 18 V.S.A. § 971 1(¢)(3). The Co-Guardians
submitted Dr. Munson’s testimony in a sworn affidavit, and it contains information of the type
reasonably relied upon by prudent persons in the conduct of their affairs. For comparative value,
evaluations considered by the court in guardianship proceedings are gencrally admissible, despite
the fact that they arc not submitted in affidavit form, provided the evaluator is subject to
subpcona. Dr. Munson was available for purposes of subpocna and his testimony was offered by
telephone. Those options were not aceeptable to — counscl. If
counsel had a genuine dispute with the facts set forth in Dr. Munson’s affidavit, she could have
assured the doctor’s presence through subpeona. Ms. Gans was familiar with the content of the
Doctor’s proposed testimony as the basic content of his affidavit is alrcady part of the record in
the family court proceedings in this matter. Attorney Gans objected to taking Dr. Munson’s
testimony by telephonc on the basis of Simpson v. Rood, 175 Vt. 546, 2003 VT 39 (2003). The
Simpson ruling was issued in memorandum decision, however, arising in the context of a jury
trial in a negligence action; it is not controlling in this matter.

Dr. Munson’s proposed treatment includes doses of the anti-psychotic medications
Olanzapine, Risperidone, and Ziprasidone, all of which offer promising results. There are other
drugs which would be used to address any side effects, includin g Lorazepam and Benztropine. 1
the side effects became too extreme, the treatment would be terminated. There are no known
allernatives to these drugs at this time. Without treatment over the past ycar, the ward’s condition
has not improved. At present, he continues {o hallucinate, refuses to bathe, sits in his own fecal
matter, and threatens to cut his mother up.

While the court respects the arguments made by altorney that cautious
action is called for in overruling a ward’s objcction to medication, has been found
incompetent to participate in his medical decisions, and based upon all factors considered, this
court concludes that he would have chosen the medications being offered if he were compelent (o
consider the alternatives rationally. Even if the court were to conclude that
disability is so long-standing and scvere that no real determination of his rationally based
preferences can be made, the court would default to the best intercsts standard available to a
health care agent if the principal’s own desires cannot be reasonably determined, and there is no
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question but that anti-psychotic medication would be ordered on behalf. Indeed,
as the debate over the form and depth of process in this matter inches forward Sits
in his fecal matter, speaking with his sncakers, while his life draing away in the locked ward of a
mental institution. '

Order

Wherefore, the Co-Guardians® Petition for Authorization to Consent to Anti-Psychotic
Medication is hereby approved. This order addresses medication that may be administered on an
involuntary basis. There may come a time when s treating physician agree
that a different medication would be more ceffective. In such cvent, nothing in this order shall be
read to preclude—and his treating physician from agrecing to implement usc of other
medications. This order shall be limited to one year, and the least restrictive conditions
consistent with right to adequate treatment shall be provided. The Co-Guardians
are nstructed to work closely with their son’s physician and psychiatrist to establish a trecatment
plan calculated to produce the best results forh consistent with the least restrictive
application. This matter shall be reviewed in 90 days.

. 7

Dated at Burlington, Vermont, this 18th day of April 2007.  / }

/ A // /ﬁ
7\ ,

/
/ ,
/ ,}Ij/ f v ,,/"J

Susan L. Fowler, Probatc Judge
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Case 3

| FILED
STATE OF VERMONT

COUNTY OF WASHINGTON FEB - 2 2007

IN RE: _ Washington family Court® iT "‘

Docket No. F]OGOSWnMI—I[M e

ENTRY ORDER

State’s Motion to Clarify, filed January 26, 2007

The State seeks to clarify whether the Involuntary Medication Order resulting from the
deciéion of January 18, 2007 is stayed pending appeal to the Vermont Supreme Court. The court
has reviewed the State’s Memorandum of Law.

The general rule is as set forth in V.RF.P. 12 (a)(i) and {d)(1): a stay is automatic
pending appeal, and enforcement may not proceed, unless one o' the exceptions apply. None of
the exceptions applies to involuntary medication orders. Exceptions related to other mental
health treatment orders are specific and include specific statutory references, none of which
include the involuntary medication statutes. There has been no effort to except mvoluntary
medication orders from the general rule. Given the invasive neture of such orders on personal
liberty, and the clarity of the rule, the court declines to adopt th interpretation suggested by the

State.

Therefore, pursuant to V.R.F.P. 12 (a)(1), the State may not enforce the medication order

pending appeal.

Dated this 2™ day of February 2007,

“V" \A.; “'\f\ﬁ ‘., 40‘ A,
Ma ry Ivﬁes Teachout

Family Court Judge
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I _ suffers from a mental ilIny
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welcomed . !

; —was hospltahzed in Aprll«of 2005!after being|

dlsorderly conduct. He was found tolbe incompetent t0 stand trial y reason of
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| § In'"Declaration of War”{ describfgs a "Judgmlent Day" on
| which forty persons will be punished.| The forty perso;';xs;are all ' ected with his |
- stay at VSH. They include judges, layryers (including is own), psychiatrists, staff
' atthe hospital, etc. J describes in graphi¢ and ferrifyfing detail the
' punishments which be will mete out tp' various lgroups and the propedure by whigh it
will be done, The psychiatrist:’rr, for example, will be tg'pliurad, by fire and slow
asphﬁ}xiqtion; The judges and | ttomef/é will be!shot thiough|tle h%a’d with a 38
caliber bullet between the eyegf1 "Declaration oif War," | pagep 20-21,
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- Although (K NEEG—_. - mpde threa.‘q’s that ate frightening, he has never

- actually assaulted anyone since he hag been at the Vermont State Hospital. He does,
- however; have convictions in the State of Fawaij for three fdeny offenses:

. burglary, first degree; terroristic threatening, ;ﬁrjst degree; and #ssault, second

~ degree. According to . (cse convictions are based lon lies. “The
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- Dr. Munson describes (SN fcclings of anger as rageful" Based
on his writing and his statements in court, TR ovare that he is angry,
SRS »:licves that the cause of his anger is his hosﬂimﬁzéatjonn In Dr.
- Munson’s opinion, -ra?gﬁe.is the direct result of his bi-polar disorder

- and the manic state which has persistet| unabateld for mpst of; the prfst two years.
" The court so finds. S 1 i : o
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| In Dr. Munson’s opinion, g;tven‘ithe: level of langer and his
- unwillingness to take psychiatric medication, presents a danger to

- himself and to others. The court so fmds. Accarding to Dr. Munson, as long as g

| bi-polar disorder remain ui:r;treated, the least restrictiveialternative for
- is hospitalization. Thejcourt so finds. : SN
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In Dr. Munson’s opinion, the manic state caused by‘hisf bi -po%lar disorder

- directly impacts (- judgment. While he is ableito malke decisions, his
ability to engage in a nisk/benefit analysis or acourately assess the impact of his

- decisions on himself or on others is seyarely impaired. He has, for example, been

. able to arrange and pay for the publication of his two books which Wwere introducet
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as ewdenca He does not, however, have any i sxght e{p to the impact of his writings
on other people or ever cm himself. He does npt appedr to \%ndcrs tand that the
th:reats he malfes both!in vmt g anmEraNy dke othe E&) s fearfill of him and impede
his own'abJIJty to be released from hOSpmﬂ% His mpood is tbo ele vated for him to
be able to understand the nnpact of bjs conduct, His al qessmcm af {ealxty is
consequcnt}y very poot. The ?ourt 5 ﬁnds ' r' :.
I; b | '
A]@cordmg to Dr. Munson would ben lt frohn ant1~psychot1c
(ncuro eptic) medication, sucﬁ as Risperidone.; Dr. Munson recommcndq one of the
second generation neuroleptic|drugs Rmpemdone Olamlp eor odon),
however if the Apphcatlon for Involuntary T r‘eatmem! 18 gr ted |
will. be consulted with respect to his g:rcference‘s regardmg J ich drug should be[
admnnstered i ill be |given dai ly doses‘ ramqr 1‘.31’15;\1?l the intramuscular
inj ec:tlom until his tolerance levels have been determmed Dr. Munson also
recommendq that the anti-psychotic drug be oombmed with Ativan and/ or Cogentin
10 help wn:h side effects. The ’Fol lowing chart includesithe g nemc; and brand names
of the dmgs recommended by Dr. Munson together wn:h the )apprqprxate dosages
dependmg on whether they are given dally or through i mjecmloﬂ ;

Pl i i ‘ -!’!,f"

PUI‘pOSE Generic and ?Brand Name Oral Dc%lse‘ ™M InJ ection

Nelirolepti_c Rispcrfdone (Riigpiaerdab ' Gﬁé/day ? '  50 m.g/Z wk

| Newoleptic | Haliperidol (Haldol .+ | 10mgiday| | S0med wh
- | Neuroleptic Olenzapine (Zyprexs) | | 30mgiday, | | 10mg/day

" | Neuroleptic Fluphenazine (Brolixin) | | 10chg/day | | 25mg wk
: Neu‘roicptio Zyprasiidone;((?ré:odon) { 60[ﬁg/day i. 40mg’/day
Side effects Cogentin 3 ‘ Gm,é/day | 6mg/day
“ Side effects Ativan? i IOmg/davI ] f]bmg]day

!
|
j
| ;
| i )
!
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" In'Dr. Munson’s opiniom, wil beqaﬁt from a course of
treatment with anti-psychotic medi oaimn because the m dlcauon WI” even his mood
and have a calming effect on him. It mll have a far reachmg 1mpagt on his
Judgement He will be less preoccupied with grand themes, such a world peace and
mass revenge, and more able to focus on his life and what helnieeds to do to be able
to live in the community rather than an institution like the hospital;

prognoms if he does not tcd\e medjcation is not posfcwe As his 1]1ne<l:s
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prd'greslses without treatment, |it will becomse more d1fﬁcultt freat, According to
Dr. Mutnson studies have now sho that whep the brain remains Lt}l & manic stats
over an extended period of tlme ch ges take place nfihe braim which become
mcreasmgly dlfﬁsu tto reverse. Th ajaow‘t 50 finds. ' ' 3
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: The parties have qtlpulated that the I'lSkS] of anm-psychomc metlication include
both sort term and long term qlde effects. Shott term side Ef{"ects C}aj{l mclude
restlessnesq (akathisia, this feehng afthough nat obserm ble, pan b uite distressing
to @ pament) rigidity (dystoma) extra pymrmd ] side eg'ects (trem 1S and shufflirlg
gait), and anticholinergic sndxe1 effects1 (a dry meuth coqsmpaﬁmn Eéi sedation).
These side effects, if they OCCHI, Can | ?ttlmes be minimized or elnnnpated by usmi
the’ ]owest effective does of anti psychotic sidejeffect me:chcsitmns Cogentm Ativan
and/or Benadry ). Along term side qffect fmm anti- psychomc mecmatmn may
mo]ude Tardive Dyskinesia, (the patient ma.kmg twisting, spfistlc type movements
usually around the mouth), This is monitored on a regular basis at| Vermont State
Hosmtal and can be dealt with when noted car]y A rare but | potent iallylethal side
effect is neuroleptic mahgnant syndrg‘)me This is momtored by checkmg vital signs,
performing physical and mental status examination ami obtalmng blood work. If
neuroleptic malignant syndrome is Su[ spected aml-psychouc @edjcatmn is
discontinued and therapeutic medical interventjons are immediatel Y instituted,
Weight gain and the onset of dlabete is also a potentlal risk. Diet |2md exercise can
be attempted to counteract the proble 1. Side effects &om Am an may include
sedation and some d1scoordmat10n tlgey are usual]y tranment and minor. Side -
effects from Cogentin and Benadryl may be drv mouth, constlpah onand sedation.

The physwal side effects of the medw@tlon can also create stxgma for the pati ent.
. . ‘ |

is genc:rar Jy in gtood physma] health He hasjost some welight
since hm hospitalization, but he has no acute problems. He poSeS 0, greater risk

with respect to side effects than anyone else his age. His age, however 18 in and of
itself a factor with respect to the likelihood of mde effects. The hver and kidneys
become less efficient as people grow oldor makmg neunomuscular s:ide effects more
likely. Because of his age, Dr. Munsam recommends starﬁng with a lower dosage
than the usual recommendation. :T ! % :

i

| Other than one short trial that | astf:d less than a week —has
refused anti-psychotic medication. Hi 18 wﬂhni to take non- preqcmptlon drugs,

such as Tylenol and antihi srtammes has ngen varlous reasons for
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refusmg the dmgs is that he dpes not|believe he is ill, e has also| expressed a
ith his alPllity to | rbphefcy Based on his very
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short trial thh Rlspendone
psychomc medication will cauge erec ile dys ctu:m D). Wlﬁule thbre are
f edication, EID is not one of

numerous side effects associated with nti-psychotic xr%{

the ones usually experienced by patients. Howgver, if) were to

expemenca ED,; there is a drug which ’cnould be prescribed w dh Dr. !

be]lcves would take care of th@ problem. | ;; | | |
| ‘s :

does not Eqppe to have family ties that

rced. He has

|
| g
.
| .;
|

Wzth respeci to family,
are known to staff at the hospital. He was matried and is now divo
three children. He has a son who Jives in Burhngton occasmnallv
phones his son, Dr. Munson is not aware of any visits from hxs sonr or any other
fami]y member. In Dr, Munson s opinjon, symptmms are so
profound that it would be dlfficuh fon Famnily members to CorfuPct *T.uth him.

1

' i' I ll

| There is no evidence thal— has ever f‘xecuted a durable power,

ofattomey ; i : l ; 4 j _;
- S
—beheves in Goda howe.ver based on hxs ;wrltmgs his religious

behefa appear to be uniquely his own.. There isno evidence that
rehgmus beliefs are connected with any organized rehglon G}mp ains-visit the
hospital to meet with patients from tm?" to time; Dr. Munson. believes that it is
posmb] may have met' with one of the chaplzurns but he does not
. know. He is not aware of any mquest ﬂ:) to attehd re:h gious servica
- (Religious services are not held on ths: ward and attendance réquires privileges thal
- does not have at this ttme )hh&s offered to have
meetings at which he will explam his mhglous beliefs. It is undlear whether these
- meetings actually occur or are just offered. | b
P . ; : : N i |
Concl?smns of ILaw

o

=

1 Apphcatmn for Continued Treatmcnt : x b

E }:

|
Tn order to meet its burden on a apphcatlon for conmnuod treatment, the
State must prove by clear and convmcmg ewdence that

X

§ is:a patient in

!
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need of ifurther treatment pursuant to ]’ 7 V.8, A, §7 01(;\1 6). In ord,,x1i to eet this
burden ]the state must show that the patient is Eflthcr aperson in need of treatment,”
§7 1'01( 16)(A), or that he is “a patient who is repeiving adequate tn]’: ment, and who,
if such treatment is discontinued, pre:§ents a su zﬂ&an*cxa]l prob: ﬁznhty that in the near
future hns condition will deterjorate arnd he wﬂﬁ)becomg & person im ne:ed of

treatment ” §7101(16)(B). | | ! |

[

|
|
|

ii

.S‘

! There is clear and convmcmg ev1dence that _person in need

of t:catment as that term is deﬁned p { rsuant to 1§71 01(17) suffer
from a semouq mental illness, spemﬁqally b1-p&lar affecfuve isorder. As a result pf

this, mness [ ] has been 1#1 a manic|state for the majority of the 22
months e has spent at the Vamaont $tate Hospital. His m&mc state js characterized

by an el Jevated and irritable mood an delusxonal and g;andlqse king, His manic
state grossly impairs his judgment. Specxf caHy, he has no insi ight | l.as to the impact
of his conduct, including written sta’te«fments has on othex pemple 033 that his conduct
places others in reasonable fear for their safetyi He hag written anﬁi! pubhshed
statemcnts ‘which describe in macabre detail borw he would hgke to fexecute or
otherwxse pumsh virtually all of the dmtors s’caff patlents judges .and lawyers who
have been involved in any way in his 1hosp1tahzatmn He has verbally threatened
doctors and members of the staff, Hig written and spoken siatemems reflect a
rageful and vindictive emotional state Although he has nevet actually physically
assaulted any one at the hospital, he hdS on one occasion taped up B pen so that it

resembled a “shiv”.. By his.own admission, he wanted 10 use this \kfeapon to gouge - -

out the eye of his treating physman I j ! ; o

| | | |
There is clear and convincing evidence that VSH curranﬂy Hrovi ides [N
—w1th treatment that is adequa‘ce and appropnat@ to 'hm condition and that
there is no less restrictive available alternative ‘;o hospitahzatmn
has refused medication and refuses to‘ meet with his physwlan ol h}s treatment team
50 his treatment is minimal outside of ¢ uonﬁnt:-:mlen’c food, clothmg, shelter and "the
opportunity to attend arts and crafts classes. On the other hand, the court concludes
that the hospital is the least restrictive altemamve for-
g attorney argues that the persons who are the targets of
rage, are all people connected with' h1§ hospitalization and that, i
were released, he rmght be able to live peaceful‘ly in the comminity as he has in the
past. This argument is pure speculatlon The court has very little information as to

how ]ong_lxved in Vermont prior to bemg hospitah?ed and whether
S,

| }
; P

SN » o F—

1
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and that the focus of that anger would become [some ‘embe
Wlthour the supervised settmg of the hoqpxtal |
to the community and to himself becanse of his i
of hlS conduct on others, A i }

manic state, that,'if relered he woul Id coFunue

b !
2. Appllcafmn for Involuntary Trqatment '
U ; [ | “
“ Bascd on the ev1dence the court conclucﬁes that thc:re i

evidence to support the State s request for mvoluntary treatment pursuant to 18

VSA. §7627 T

Elmbmty pursuant to §7627(a) | '

(
!

I
R !

is a patient i in need

based on the following:

5 As indicated above |

he in fact lived peaoeab}i It .1ppears fa:r more llke ¥ g:ven the higtory (':)f

is ehglble for mvoluntary ’creatrnent pumuam to 57627(&)

to fe
e commu.n.lty. |
sents a serious risk
; . |
chend the impact

is clear|and convincing

'
i

!

1

of ¢ ntmumg

treatment. He has been offered medication. With the excepﬁxon of a four or five day

T
peri i0d, he has refused to take medi ca}:von It 1s'not known whether he has ever ta

I

medi. cam on in the past. ,
: |
e o ,»

' Durable Powezr of Am‘amgy There 15 no b\fldence thatihe has Fvef expected a

durab]e power of attorpey. ’

! l

1

!
Campez‘ency The issue of involuntary treatment was mmally ’heas d and

demded in Aungust of 2005. appealed and the

reversed and remanded the case on the. gmunds that th@ trial pourt Fad failed to

make ade:quate findings on omnpetency | |

| ! ! [ |
Became mental illness and psyphotm symptoms are almost mvanably

present in the context of invo lurtary medication p etitio
- must do more than list patient’ 3 symptoms it must 5p
. how they affect his decision- makmg capablhtxes.l

|
l
|
Inre L. A 2006 VT 118, 9116 (2006). . Tw Court stressed thell

i E !
it 51

153

S
|
A

il

Supr;me Court
B

18, Lu@;OOH; T
1ﬁcaﬂy examine

1\3 |

mportanm of findings

@9
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| know whether this belief has a rational basis, It appears to the Cous unlikely that it

Y , . A . . . " . ege i | .
- Impact either his communjcation with God or his ablhty_tocommumc?ate»(}od’s
- word to others, In fact, it is likely to improve hip ability to communicate with
- others. ' | o : : .

- medication will cause erectile dysfunction, While ED is a comrmon side effect of -

i !
| . . | I
' | I

| ? ]
L I I |
Lol o - (I |
regérdi:,!‘lg the patient’s ability|to make a decisipn or to; ppreciate the cqlnseq‘uenc
of that éledision, such asa patient’s fear of developing known physical side effect
from the medication. Id. at 17. || S |

; . v i i ;'
did not tjestify a‘t;the remand hearing on
he had been unable to engage

ta O
cow

|
]

1 January 11, 2007. Dr.
| im a;diﬁcussiof

5 therefgre difficult g know to what

:Tor benefits. He hag/s atej,d that he is

ns: first, he does not balieve he is ill; second,

ith his ab\ili_ty to prophecy; ang third he 15

tile dysfpnction.;;{ o

Muﬁsoq, testified that . |
about the risks and benefits of medication. It i

degree bas considered the risks

opposed to medication for three reas
he is concerned that it will interfere
concemed about the side effect of er

1

o
.

R o [ j

As discussed above, doesjsuffer From ) ment@l}i]lqess. Thete
can be no question that his delusional thinking significantly ?mp&ch his view of
medjcation as evidenced by his beliefithat the g‘sychiatf@ists intend to keep him as a
“laboratpry rat” unti] he dies. *The Birth of a Revoluﬁgmmy,f” page 19. Asg a resullt
of his illness, he lacks insight with respect to the fact tHat he does suffer from an
illness and the symptoms of his illnes%;. He further lacks insight Wi}tﬂ respect to the
impact of his illness on his life. As indicated in his writings, ‘the people who are tp
blame for his hospitalization are the judges and:doctors who put him in the hospital
and have kept him hospitalized. He believes that he is innocent and the judges,
doctors, lawyers and others deserve tg die. Since he does not belieye he. suffers
from a mental illness, it is difficult if mot impossible to imagine how he could assegs
the benefits of medication. | ol
L ; \ j i P ,

| hes in the past stated that he did not want to tz,:ﬂ%e medication

because it would interfere with his abiwc’liiy‘to prophecy. Tt is not at all clear what this
belief is based upon. Again, without his testimony it is difficult, if not impossible fto

does have a rational basis, While it is ,fhoped that the ma}aﬁdioafcijoﬁ will reduc
delusional thinking, there is no rdtional basis to believe that:it will

|

i i|
. b

o | . _
Doy { ‘ : gl
~Finally, -has exprgssed a concern about the risk that the

. 52 |

I
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anti- depressants it is not 2 common side effect of neurplept] cs or the medicationg,
that would be, prescribed to control the side efﬁects of the neproleptics.  Further, if
does expemen this s1de effect, there i 15 med catx on }ha’; can be
for it. ’f , if | : 5
| » |
The court concludes thdt kjs not ec!)mpef(ent to rati dnal].y assess
the: consequences of his decision not te take m dxoatmn His lack|of understanding
regarding his illness and the s}mpto s of his rpamc state ang the _%m,paet of his
delusmns on his thinking about med :Fa‘mon makes it 1mp0351ble f?r bim to
appreciate the potential benefits of me dlcatwn He doee not ewden & any
u.nderqténdmg with respect to- tbc rml& assomated with 1 mo”t takmg nilqdlcatlon While
there are risks associated withithe meclication, pamcularly given his age, these arp
not the fisks he expresses concern abOut Thud, while he is a.bie to make decisions,
he is not able to make deoxslons with lmslght m‘to the T8 lity pf his cpnchtmn or bs 5
his decisions on the kind of msldbenemt analysis assocnated with C:Jmpetency. The
court concludes that he is not competent to make dec151ons about treatment with |

memca‘uon | i i L

pl‘@SCI‘l 6

i

. 3 |
Statutory Factors Under 17 V.S.A. 57627((:) | : ;

o

The court concludes as follows Wﬂ:h respect to the statutory‘fectors set forth
in 17V.8.A. §7627(c): o ; | | .
o U S i ' 1'!
ReZzgzous Corzvzczmns dId not testlfy at the hearmg .
has stated that he does not; want to take medma‘uo:n bec?use it would
impact on his ability to pmpheey Based on h1$ Wntmgs and the opinions of his
treating psychiatrist, his v1s10q of himself as a prophet appears to be part of the
grandiose delusional thinking caused )by the bl-}polar dxsorder T‘lere isno evidence
that his religious convictions prohxbzﬂuhe takmg of medmatmns general]y In fac(l,
takes non-prescmptmn} medications, ’; : |

Relanomth with Family: relanonshlgp Wlth Fam11y members

appears 1o ‘be minimal at this point. LhCI'B is no evidence tha umdlCa tion would

- negatively impact his relationship w1tb family members quummg that his family
- members desire to have a relatlonslnp with hmg medlcatlon wﬂl improve his ability
to communicate with them. K S S
- s
o | | | |
i ‘ 3 . b ‘

i

: I | :
r ' wASHINGToN FamILy oT) | RAGE
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| | L |
stlx/BmeﬁfAnahms I‘here e side effects to the me dloat ons as set forth in
- the ﬁndmgs Because of his ﬁmay ézxpem“nce ane or more of
. thesé 51de effects more acutely than ypunger pqﬁien‘cs, herebfy iner =-alising the risk
 associatéd with the medwaﬂo Whil the side }ef*’ects (Df the medic ?Lions are a rigk,
- the jotential benefits of the medicatidn are mgtpﬁcanti Medjcation :wﬂl enable
: ﬁto think more clea’rfy, diminish hig feelmggs of I’clgﬁ, commumcate
 interact with others in a mannqr that e is not able to presently, As Pr Munson

- points out, it will allow him to 1move forward with his hfe, ta focus on what he
" needs to do to be able to live i m the commumtykagam msteacfb of the,, hospital,

. Without medication, his prognosis is poor. Thére 15 & mgmfipam skt
- if he remains untreated. Without madlcatlon,

i
' Iy

|
is likely to
remain in the manic state he is in currenﬂy and r,lt will become moré difficult as time

o
[

" passes for him to emerge from ?that sta'te even wlth medwatlob

Balanomg all of'the facwrs the; c,ourt ooncludes that the likel y beneﬁts of

| medzx:auon outweigh the risks. | , | g L 1
o | b
l

3. RLUIPA 42 USC §2000cc£ I

l
i

| i

. At the close of the ewdence in the pmor p]roceedm gs, argued
- that his medication refusal was protecteﬂd by the federal! Rehgl ous Land Use and
~ Institutionalized Persons Act (RLUIPAQ because mvoiuntary medlé:atlon would !
' impede his religious exercise. The Court makes no findings asto whether RLUIPA. . |
 applies to the Vermont State Hospital piven thelcurrent 3ﬁmdmg scheme, because
- even If RLUIPA did apply, has faﬂed to tneet fhis bx.'xrden to establish
' that mvoluntary medication places a subst tia] burden® on his abxh‘cy to exercise

his religion. 42 U.8.C. §2000cc-2(b). chose not to [tastify and
, mstead submitted his writings for the court’s review. The ev denc before the court

s jnsufficient to establish that mvolunkary medication would 1substant1ally burden
: ability to exercise hxs religion. , - } ,
» i1 ! ‘ g ' 1 Z . Z

G»RDER (R R |
Based on the foregoing, I'CIS hemby ORDERED o

1. The application for continued trz:atment is GRANTED The ommissioner jof

‘the Department of Health, Division of Meptal Health, is authorized to
‘hospitaliz at VSH for up to one year Thfa State shall prepare
| 54

o

oo y ‘
i
| i
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|
g an appropnate order fon’ the Caurt.
4'? | h N i
| | t
2. The application for quluntary treatment with t}ﬂe medicati ok listed in the
: ." appllcatlon 1s GRANTEHD for a perlod npt to exoeed 90 dayt«%‘ The State
+ shall prepare an order for the durt. -

|
|
!
|
! ;
!
|
i
i

’ . !
i , | i
! ! . : ,
Dated Tanuaty g™ 2007 at Barre, Varmont. I |
! | . i “ ‘i ol
il . s
- J | Arny/M' eDavenporf N i——
. Family Cfourt Judge 4 , |
I i | ! |
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B ORDER FOR INVOLUNTARY MFDJ!WUON
| | b
j This marm;:r name bzfom the Cmr‘ for Iieanng o the Statc s Apph!:smcn for
o !
Luvoluntm Tn:smnem mp Tarmary 1.1, 2007 I:mnd Brmd Aqslmmt Ai’mmey Glenaral, i
mpmumed {he Staze of Wmmm iohe MC‘-CU.“UUgh, }II nsq.. of the me Flealth Low
'Pmpaui represented the Rcsponder t." ; ! ‘
1’ |
1. The C“mﬂmm.?mncr of :ha D,pa:tmem of Health Is sufhicrized u}: admlmstmr
e Invahantary maﬁiuauurl m— lorg Jberiod of ‘?D days or urili] the
: A | f } ,
bl cxpn‘mmn of thsa swtrent arder of hoapmhzaﬁom whichever g SDDncr
- i ! !
il Hl .. The fmiiowﬁng *ucdicatmns are am}Tmed " _ ‘ !
; . ’ i ! i [ '
' f. Risperdal dosea wp to 6 mgs ;‘;er day orally or ag Rispetclal Constd np to 50
mgs M every 2 waels, ; . | ! |
i ' | 2. Haldo! doses up fd 10 mgs a@ia’y orally or Haldg !'Da::,a;ho'at& v P 10 50 s
| evézy 4 weeks B ; ‘ : ' i i
, } : |
3, Prolixin up in lexzs par day rmlly or Pm Hxin Decanoate ugr o 25 m gs ™ t
o every 2 Waalqs | { ' {! i | ;
S | i Lo
i ) : l
o 4. Qlanzapine up 19,30 rogs per day orally.or 10 g s m»ramhsoulm-ly.
. | ; ’
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2007 VT 119
[Filed 25-0ct-2007]
| ENTRY ORDER
2007 VT 119
SUPREME COURT DOCKET NO. 2006-466

MAY TERM, 2007

In re-

} APPEALED FROM:

}
}
} Washington Family Court
!
}
!

DOCKET NO. F161-8-06 Wn-MH-IM
Trial Judge: Mary Miles Teachout

In the above-entitled cause, the Clerk will enter:

a patient who was committed to the Vermont State Hospital for ninety days by order of the district
court on August 24, 2006. The trial court twice denied the State’s petition because it failed to produce
sufficient evidence that it had made a reasonable inquiry as to Whether-had a durable power of
attorney. It is the second of these orders, issued on September 25, 2006, that is the subject of this
appeal.” We affirm,

T1 The State appeals from an order denying its petition to involuntarily medicate

92 The petition for involuntary medication was brought pursuant to 18 V.S.A. §
7624. Attached to the petition was the treating physician’s affidavit, alleging the necessary elements of
the statute, including the affirmation th did not have a durable power of attorney. See id. § 7624
(¢). At the first hearing on the petition; trial court learned that had been living in the
community on her own for approximately five years. She is divorced, but her former husband handles
some aspects of her affairs when she is unwell. She has two adult children in Colorado. She has a long
history of mental illness, hospitalizations and treatment. Her diagnosis, schizoaffective disorder, bipolar
type, is characterized by highly disorganized thinking and mood symptoms of irritability and agitation.
She refuses medication. At the time of the first hearing, her impairment was quite severe in the sense
that she had no lucid spells. The only evidence the State produced on the issue of whether-had a
durable power of attorney was that’ , ad twice been asked if she had one and answered no each
time. The trial court held that this evidence was insufficient under the statute and, in its ruling denying
the petition, suggested that family members and medical providers known to the State should be
consulted to ensure that no durable power of attorney existed. The court continued the hearing.

58
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%

P 3 At the second hearing, the State put on the testimony of a social worker who had
consulted former husband on the matter. The husband had reported that-did not have a
durable power of attorney. The social worker accepted this answer at face value. It was not clear
whether- husband had investigated- personal papers or had any other basis of knowledge for
his response. The social worker did not contact prior health-care providers or the adult children for
information that might lead to the discovery of a power of attorney. Again, the trial court denied the
petition for the State’s failure to make a reasonable, good-faith effort to answer the threshold question of
Whether- had a durable power of attorney. Because could not provide this information herself,

and there was insufficient evidence on which to base a finding, the petition was dismissed without
prejudice.

14 On appeal, the State claims that the trial court erred by imposing on the State
what it characterizes as a “heightened burden of inquiry” to prove that had not executed a durable
power of attorney on health care. The State further argues that this issue should not be considered part of
the Statess burden of proof, but is more properly a burden imposed on- Even if the burden was
propeérly ‘rmposed on the State, however, the State contends that the trial court erred in holding that it
failed to prove, clearly and convincingly at the second hearing, that it made a sufficient, reasonable _
inquiry into whether-had a durable power of attorney for health care.

95 The required elements of the State’s petition for involuntary medication are set
forth in 18 V.S.A. § 7624. Those elements include the treating physician’s certification, executed under
penalty of perjury, of the nature of the person’s mental illness, the necessity for involuntary medication,
the proposed medication and its effects on the body, a statement of the risks and benefits of the proposed
medication, current relevant facts and circumstances, including the person’s treatment history, potential
alternatives and reasons for ruling out such alternatives, and “whether the person has executed a durable
power of attorney for health care.” Id. § 7624(c)(7). Indeed, the State filed a petition alleging these
elements, including the treating physician’s certification that had no durable power of attorney.

%9_&(@ the State filed its petition, the statute required that a hearing be held within seven days at which

wodligcommissioner has the burden of proof by clear and convincing evidence.” Id. § 7625(b).

16 Given the explicit language of the statute, the St&te sscontention that it did not
have the burden of proving a required element of its own petition by the degree of proof imposed on it
by the statute is curious. Nevertheless, the State argues that, as a result of a federal court decision,
which struck down a portion of Act 114 on involuntary medication, codified at 18 V.S.A. § 7626(b)-(c)
and § 7627(i)-(j), the remainder of the statute, particularly § 7626(a) and § 7625, should not be
interpreted to impose on the State the burden of proving that il does not have a durable power of

attorney. The State’s argument stems from‘the decision in Hargrave v. Vermont, 340 F.3d 27 (2d Cir.
2003) jo

17 In Hargrave, the federal court of appeals struck down a portion of the statute that
allowed courts to override, without further procedural safeguards, durable powers of attorney for
persons who were committed to the custody of the Commissioner of Mental Health, and to issue
involuntary medication orders without regard to the committed persons’ expressed wishes for medical
treatment. 340 F.3d at 38-39 (upholding district court’s decision in Hargrave v. Vermont, No. 2:99-CV-
128 (D. Vt. Oct. 11, 2001), enjoining enforcement of 18 V.S.A. §§ 7626(b) -(c) and 7627(i)-(j)).
Because committed persons were treated differently under these statutes from all other persons who
might be subject to an involuntary medication order, the court of appeals held the statute violated the
Americans with Disabilities Act. Id. The Hargrave decision had no effect on the other sections of the
statute at issue here—those spelling out the elemf:nts5 gf an involuntary medication petition, the State’s
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burden of proof on the petition and the findings that must support any medication ordered
by the court. See In re 2006 VT 118, _ Vt. _ , 912 A2d 977 (post-Hargrave decision
interpreting provisions of the involuntary medication statute).

98 The State’s argument rests on the faulty premise that the burden of proof
specified in 18 V.S.A. § 7625(b) applied only to proceedings under § 7626. Because proceedings under
§ 7626 no longer exist, the State contends that applying the burden of proof specified in § 7625(b) does
not make sense. As noted above, however, the burden of proof specified in § 7625(b) applies to more
than just proceedings under the now largely invalidated § 7626. Section 7625(b) places the burden of
proof on the State in any hearing conducted pursuant to “this section.” In this case, the hearing being
conducted is the hearing required by the State’s petition for involuntary medication, which must be held
within seven days of filing. See id. § 7625(a). By virtue of § 7624(c), the elements of that petition
require an affirmation that the person the State is seeking to medicate does not have a durable power of
attorney. The trial court was correct that, notwithstanding the Hargrave decision, whether a durable
power of attorney exists is still a threshold question on which the State carries the burden of proof. The
Legislature has not chosen to amend the statute in light of the Hargrave decision, and therefore we

enforce the statute as it is written, without addressing the State’s contention that a different policy is
more logical.

99 What the State is really arguing is that it did enough to meet the reasonable
efforts standard, and anything more required it to prove a negative, namely that-had no power of
attorney. All the trial court required, however, was a “reasonable good faith inquiry” to meet the
threshold showing. The trial court was explicit, in its first ruling, that the State should pursue all known
sources of information, including past medical providers and known family members, to meet the
standard it set. The State, however, contacted only one source, accepted the answer at face value, and
undertook no further inquiry. Far from requiring the State to prove a negative, the trial court properly
held that the State failed to make a good-faith effort under the statute. Although the State makes a
number of arguments as to why inquiries to health-care providers or others would not have produced the
information, the fact remains that it failed to make any attempt in the first instance. Thus, we find no
error with the trial court’s ruling.

Affirmed.

BY THE COURT:

Paul L. Reiber, Chief Justice

John A. Dooley, Associate Justice

Denise R. Johnson, Associate Justice

Marilyn S. Skoglund, Associate Justice

Brian L. Burgess, Associate Justice
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